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to a large extent. Those features of a highly abstract nature
originated, in their entirety, in Canon Law and Roman Law where
they served to characterize the only one-man corporation which
the two Laws had constructed and which they described as
Dignitas. The English lawyers adopted the essence of that notion
and, while making little use of the notion as such in the sense
of a fictitious person, they ingeniously adapted all its character-
istics to existing English conditions and transferred all its ingredi-
ents to the most prominent office, that of the king, and to this
office’s symbol, the Crown.

3. Dignitas non moritur

A continuity of the king’s natural body—or of individual kings
acting in hereditary succession as “guardians of the Crown”—was
vouched for by the dynastic idea. The perpetuity of the sovereign
rights of the whole body politic, of which the king was the head,
was understood to be resting in the Grown, hazy though this no-
tion may have been. Both principles—that of continuous succes-
sion of individuals and that of corporate perpetuity of the
collective—seem to have coincided in a third notion without
which the speculations about-a king'’s “two bodies” would remain
almost incomprehensible: the Dignitas.

It will be recalled that ever since the twelith century the custom
arose to emphasize in some groups of writs (especially those
concerned with the courts Christian, but others as well) that cer-
tain legal cases pertained ad coronam et dignitatem Tegis.®®

 Moreover, kings not rarely were charged—we may think of

Edward 1I or Richard T1—with having “blemished and prejudiced
the Crown and the royal Dignity and the heirs Kings of Eng-
land.”** It would be a mistake, though, to understand the word
Dignity only in its moral or ethical qualifications, that is, as
something contrary to an “undignified” conduct—although this
connotation was by no means absent. Likewise, it would be a
mistake to assume that the terms Crown and Dignity were co-
terminous and exchangeable, or simply redundant, even though,

228 Above, nos.107f.
128 See, eg., Rot.Parl., 1,360, the cancellation (in 13¢7) of the judgment against

the Despensers which was said to have been “emblemissement et prejudice de sa
corone et sa dignitee royale et de ses heires roys d’Engleterre.” Sec Hartung,

“Krone,” 17f; also 18,n4.
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and unambiguously what the Crown was. Crown, after all, was
then a live conception, and owing to its lifelike complexity it
resisted all efforts to grasp its essence in unambiguous terms: what
appeared as correct from one angle, was felt to be wrong from
another,

What can be said 1s, as Sir Francis Bacon put it, that king and
Crown were “inseparable, though distinct.”** Also another thing
seems to emerge quite clearly: that the Crown was rarely “per-
sonified” but very often “bodified.” Comparable to the corpus
mysticum, the Crown was and remained a complex body, a body
politic which was not separated from either its royal constituent
as the head nor from those co-responsible for the status coronae
as limbs. Who those limbs were depended upon the occasion: they
were sometimes the councillors, sometimes the magnates, and
sometimes the Lords together with the Commons in Parliament.
The surprisingly long survival in England of the mediaeval or-
ganological concept of government was sanctioned by the existence
of the representative body of Parliament in which the corpus
morale et politicum of the kingdom really lived and became
visible. To be sure, the Crown was individually ever present in
the king; but the Crown could become also quasi-corporate ad
hoc, for some purpose of taxation or jurisdiction or administra-
tion,**’ and corporately it became visible when actually the king
wore the insignia (as Henry VIII said) “in the time of Parliament,
wherein we as head and you as members are conjoined and knit
together in one body politic.”

At any rate, the Crown in late mediaeval England was not the
fictitious person which the continental *“State” became during and
after the sixteenth century, a personification in its own rtight
which was not only above its members, but also divorced from
them. This step, apparently, was not taken in mediaeval England.
For all that, however, fiction or traits of fictitiousness came into
the picture also in England when the Tudor lawyers began to
distinguish between the king's body natural and the king's body
politic, and began to identify the latter, which bore all the fea-

(13 rrr
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with the “body politic of the Crown"—mnot wholly perhaps, but

228 Ibid., 670,
237 Cf, Post, “Quod omnes tangit,” 223nos.125f.
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more often than not, they were lacking precision and were applied
thoughtlessly and confusingly. The Crown, as we have tried to
explain, was something that referred chiefly to the sovereignty of
the whole collective body of the realm, so that the preservation
of the integrity of the Crown became a matter “that touches all.”
'The Dignity, however, differed from the Crown. It referred chiefly
to the singularity of the royal office, to the sovereignty vested in
the king by the people, and resting individually in the king alone.
'This, to be sure, did not imply that the royal Dignity was some-
thing that touched the king alone and did not touch all. Since the
king’s Dignity, together with his prerogative rights, had to be
maintained and respected for the sake of the whole realm, the
Dignity too was of a public, and not merely private, nature. It
was as little a private matter as the officium regis, with which it
largely coincided. .

Officium and Dignitas, however, were not precisely the same
thing either, and the distinction between the two notions some-
times caused trouble. The jurists— Bartolus, for example, or
Baldus—pointed out most correctly that a person might have the
Dignity of Senator or Proconsul, or have the Dignity of a super-
illustris, illustris, spectabilis, or clarissimus, and yvet be without
Office. Bartolus, therefore, held that, strictly speaking, we would
have to say “that the Office itself was not a Dignity, but had a
Dignity attached (habet dignitatem annexam).”*® ¥or all the
correctness of these distinctions, the jurists at large had vet to
succumb to the terminology which the Church and Canon Law
had been developing at least since the thirteenth century. For
according to canonical usage it was, so far as the notions were
distinguished at all,*» the Dignitas rather than the Officium

230 Bartolus, on C.12,1,rubr.,n.38, fol5sv: “proprie enim logquende aliud est
officiurm, aliud dignitas,” and ibid., R.44: “vere enim officium ipsum non est dignitas,
sed habet dignitatem annexam.” Baldus, on c8 X 1.2,n.g, In Decretales, fol.1g:
"“Dignitas est in habendo officium et in illud exequendo. Et nota quod de jure

civili sunt quatnor dignitates tantum proprie loquendo, seilicet superillustris,
illustris,” etc.

24-Fhetanonists seemed o be quite ready to identify officium and dignitas; see,
eg., Johannes Andreae, on c28 X 3.5m.13, Novella, fol.g: “Sciendum est quod
dignitas et personatus et officium videntur synenima.” His reference is Innocent IV,
Apparatus, on the same decretal, nos8-7 (Lyon, 1548), fol.23%, who makes a certain
Testriction with regard to personatus, “quia personae ecclesiarum dicuntur in Anglia,
quae praesunt ecclesiis” (that is, parsons). See, for the connection of “parson-person”
with the Corporation sole, Maitland, Sel Essays, 8.
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~ which became the subject of those legal speculations from which

the Dignitas finally emerged as a corporate entity.

PHOENIX

As usual, it was on the basis of an individual and very concrete
case that the canonistic theory reached its full growth. Under
the pontificate of Pope Alexander III, the abbots of Leicester and
Winchester served as delegate judges. When Winchester died,
Leicester waited for the election of a new abbot and then resumed
his work together with the successor, the newly-elected Abbot of
Winchester. The pope approved of that substitution because, he
explained, the power of delegate judge had originally been con-
ferred on The Abbot of Winchester, mentioning only the place
name, but without mentioning an individual name; the commis-
sion, therefore, carried over automatically to the new abbot,
Winchester's successor.?® Though the practice itself may have
been observed long before, it was nevertheless Pope Alexander
I11—himself an outstanding jurist—who rationalized the existing
practice and formulated a legal principle, the implications of
which the jurisprudents were quick to grasp and expand upon,
The author of an Ordo iudiciarius, a book on canonical proce-
dure, of the beginning of the thirteenth century stressed the
difference between a delegation made with the mention of a
proper name and one omitting the proper name; that is, in tech-
nical language, the difference between a delegation facta personae
and one facta dignitati.?®® At the same time, a canonist, Damasus
(ca. 1215), in a gloss on Pope Alexander’s decretal, produced the
decisive phrase: Dignitas nunquam perit, '"The Dignity never
perishes, although individuals die every day.”?** When included
in the Liber Extra of Gregory IX, the decretal ~known as
Quoniam abbas—received the succinct heading: “A delegation
made to the Dignity without expressing a proper name, passes

232 See c.a4 X 1,29, ed. Friedberg, mai16z2: ". . . quia sub expressis nominibus
locorum et nen personarurn comrnissio literarum a nobis emanavit.”

298 [Damasus], De ordine judicierio, c42, ed. Agathon Wunderlich, Arecdota
quae processum civilem spectant (Gottingen, 1841), 84: “Item de perscna ad per-
sonam, puta, si scribatur abbati Sancti Proculi, nomine proprio non expresso,

extenditur ad €Ius successorem’ (see also c.43). Gierke, Gen R, 1m27i,n.53; alo
Kuttner, Repertorium, 428,n.3, who (with H. Kantorowicz) doubts that Damasus
was the author of the Ordo iudiciarius, although it was written ca, 1215.

23¢ Damasus, on c14 X 1,29 {quoted by Gierke, loccit): “. . . quia dignitas
nunquam perit, individua vero quotidie persunt.”
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DIGNITAS NON MORITUR

Once the principle was established that a Dignity never dies,
the jurists could not fail to notice that certain similarities pre-
vailed between the Dignitas quae non moritur and a corporation,
an universitas quae non moritur. By maintaining the fictitious
oneness of the predecessors with potential successors, all of whom
were present and incorporated in the actual incumbent of the
Dignity, the jurists constructed a fictitious person, a “corporation
by succession” composed of all those vested successively with that
particular Dignity—a fiction which makes us think of the witches
in Shakespeare’s Macbeth (IV,i,112ff), who conjure up that un-
canny ghostly procession of Macbeth's predecessor kings whose
last one bears the “glass” showing the long file of successors. By
this fiction, at any rate, the plurality of persons necessary to make
up a corporation was achieved—a plurality, that is, which did not
expand within a given Space, but was determined exclusively by
Time.?*® This was doubtless the prevailing theory until early
modern times.?**

Perhaps no less profound an aspect of the nature of that corpora-
tion by succession was produced by a philosophic afterthought.
When commenting on the decretal Quoniam abbas, Bernard of
Parma, the composer of the ordinary Gloss, very ingeniously

sumably} Petrus de Vinea writes (MGH, Const, 1,2g7.23ff) “non in contemptu
papalis officii vel apostolice dignitatis . . . set persone prevaricationem arguimus.”
See Brian Tierney, Foundations of Gonciliar Theory (Cambridge, 1955), 87.n.4, who
in general stresses the competence of Petrus de Vinea with regard to Canon Law.

240 See above, pp. 312f, and below, n.241. For the corperation by succession, see
Gierke, Gen.R., m2nif. Dr. R, Walzer, in Oxford, kindly called my attention to a
passage in Al-Faribi’s Model State in which somewhat similar ideas are expressed:
“The kings of the excellent state, who succeed each other at different times, one
after the other, are all like one soul(l) as if they were one king, who remains the
same all the time.” See Al-Farabi, Idées des habitanis de la ¢ité vertueuse, trans, by
R. P. Jaussen, Youssef Karam, and J. Chlala (Publications de l'Institut frangais
d’archéologie orientale: Textes et traductions d'auteurs orientaux, x [Gairo, 19491}
87, The idea of the Arabian author may be styled a qualitative monopsychism:
if all kings are equally excellent, an individuation makes no sense because they are
all like one king; and this would be true (as the author points out in the same
chapter) not only with regard to Time—that is, to successive kings living at different
times—but also with regard to Space, to all excellent kings living in various places
at the same time. In the case of Dignitas, however, the unifying qualitative element
is in the Dignitas itself rather than in the individual incumbents, who are “digni-
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to identify without qualification the Dignitas with the Soul. At any rate, the
parallel is interesting enough to be recorded here,

241 Gierke, Gen.R., v,30, where the definition is found (n.32): “universitas . . .
ratione plurium de futuro saitem.”
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on to the successor.’’2# Finally, the Glossa ordinaria, composed
around 1245 by Bernard of Parma, while paraphrasing that head-
ing, gave also the clear reason for the existing practice: “. . . be-
cause predecessor and sSUCCESSOT are understood as one person,
since the Dignity does not die.”* The fiction of the identity of
the persons of predecessor and successor had been formulated in
those very years also by Pope Innocent IV in his Apparaius on
the Decretals, and it remained the stock phrase of the glossators
and post-glossators for generations to come.”

Dignitas non moritur, “the Dignity does not die”’—this, -of
course, was a principle which referred not only to the appointee
but also to the dignitary making the appointment. For the dele-
gating sovereign, the Pope, could make the delegation likewise
in two ways: he could let it originate either from his person, in
which case the delegation would terminate on the pope’s death;
or from the Dignity of the Holy See, in which case the delegation
of power would be binding to the succeeding pope as well, quia
Sedes ipsa non moritur, “because the [Holy] See itself does not
die.” Through Pope Boniface VIII this maxim——though quite
current before—became authoritative because he inserted it into
a decretal of his Liber Sextus, saying that a benefice given to a
prelate on the part of the Holy See, unless revoked, “will last
perpetually because the Holy See does not die.”* In this case,
it is the perpetuity of the Dignity of the Holy See which makes
the renewal of grants unnecessary because, says the glossator of
the Liber Sextus, 'the incumbent of the papacy or Dignity may
die, but the papatus, dignitas, or imperium is forever.”s*?

286 Friedberg, IL162: “Delegatio facta dignitati non expresso nomine proprio
transit ad successorem.”

ass Clos.ord., on c.14 X 1,20, V. substitutum: “, .. quia [praedecessor et successor]
pro una persona intelliguntur: guia dignitas non moritur,”

2s1 Innocent, Apparatus, on c28 X 1,6, n.5, folgg, refers to Quoniam abbas when
he says: “finguntur enim eaedem peETsOnae cum praedecessoribus  (not substituted
canons though, because they do not succeed to a Dignity).” CE Glerke, Genli.,
HI,272.0.y7; see above, Ch.vi,n.g7.

238 See c.y VI 1,3, Friedberg, 1L,039: “Tunc enim, quia sedes ipsa non moritar,
durabit [beneplacitum] PETPELUC; T eneesssore fuerit revocata [sc. gratia]”

239 Johannes Andreae, Novelle, on cy VI 1,305 (quoted by Gierke, Gen.R.,

m,271,n0g): “tenens papatum vel dignitatem est corruptibilis, papatus tamemn,
dignitas vel imperium semper est.” See also Glos.ord, (Johannes Andreae), on that
decretal, vv. dpostolice sedis and non moritur. The whole doctrine, of course,
deepened the split between office and office-holder, and the imperial chancery was
not slow at recognizing the advantages for anti-papal propaganda offered by the
decretal Quoniam abbas. It is clearly with reference to this decretal that (pre-
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introduced, or merely borrowed, a metaphor both curious and
striking. He said that a Dignity_as, for example: Abbot of
Winchester—was not the proper name of a person, but only
singled a person out; it designated “a singular, like the Phoenix,
and [was] likewise an appellative.”* This parallel between
Dignity and the fabulous bird of Classical and Christian myths
may strike us as rather abstruse; later glossators, however, such
as Johannes Andreae and Baldus, not only accepred that simile
but drew from it some rather enlightening conclusions.

We have to remember that the mythical bird was indeed an
extraordinary creature: there was always only one Phoenix alive
at a time, who, after having lived his cycle of many years—g00
or more—set his nest ablaze, fanned the fire with his wings, and
perished in the flames, while from the glowing cinders the new
Phoenix arose.?** The lore of that bird, contradictory in many
respects, is of minor importance here, In pagan as well as in
Christian art the Phoenix usually signified the idea of immortality,
of perpetuitas and aevum (aidv).?** The “self-begott'n bird,” how-
ever, exemplified also virginity** and it served further as a symbol

242 See Glos.ord., on ca4 X 1,29, V. substitutum: “[hoc nomen: abbas talis loci]
non est proprium nomen, sed singulare, ut phoenix, et appellativum similiter.”
It is possible, of course, that Bernard of Parma borrowed the metaphor from
another author; but it was he, after all, who incorporated it into the ordinary Gloss
and therefore made it widely known.

248 The modern literature on the Phoenix, insufficiently rendered by H. Leclercq,
“Phénix,"” DACL, xiv:1 {1939}, 682-6g1, is considerable. See the thesis of Mary Cletus
Fitzpatrick, Lactantii De Ave Phoenice {University of Pennsylvania thesis, Phila-
delphia, 1933}, with a good bibliography; also E. Rapisarda, L'dve Fenice di L.
Cecilio Firmiano Lattanzio (Raccolta di studi di letteratura cristiana antica, 4, 1946),
10,n.1. The most important study is by Jean Hubaux and Maxime Leroy, Le mythe
du Phénix (Bibl. de la faculté de philosophie et lettres de l'université de Litge,
rxxxu [Liége and Paris, 193g]), who Teprint a great number of relevant texts; for
some important remarks on that study, see A.-]J. Festugiére, “Le symbole du Phénix
et le mysticism hermétique,” Monuments Piot, xaovin (xg41), 147-161; further Paul
Perdrizet, “La tunique liturgique historiée de Saqqara,” Mon. Piot, XxX1v(1934),
110ff, for the representation of a Phoenix on a liturgical garient; and Jean Lassus,
“La mosaique du Phénix provenant des fouilles d’Antioche,” Mon. Piot, xxxv1 (1936),
Bi-122; see further Carl-Martin Edsman, Ignis divinus (Lund, 1g94g), 178-209, and
Henri Stern, Le calendrier de 354 (Institut francais d'archéologie de Beyrouth, Lv
[Paris, 1953]), 146, For the later Middle Ages, see Burdach, Rienzo, Bgff, and passim.

24¢ Hubaux-Leroy, 38t Stern, 145F; Festugidre, 14gf.

24* Below, nos.251f. The virginal bird suitingly became an emblem of the virgin

queen, klizabeth; see Yates, "Queen Elizabeth as Astraea,” g7,55f62,74,79, with pls.
17g.18b. Virginity, of course, was not all that the Phoenix signified in Elizabethan
state symbolism; for the bird was also a paragon of Toyalty on account of its
uniqueness or singularity, and by the sixteenth century it served for more than

one Teason as a royal emblem; see, e.g., Henry Green, Shakespeare and the Emblem
Writers, 380ff.
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of the resurrection of Christ, and of Christians in general.?*® To
the resurrection motif Johannes Andreae actually alluded in his
lengthy Phoenix gloss.**' This, however, was only a side issue;
for juristically the singleness and uniqueness of the bird appeared
to be of greater importance. Baldus, at any rate, when epitomizing
the arguments about the decretal Quoniam abbas, availed him-
self of that aspect of the symbol, which allowed him to draw the
accurate philosophic conclusion: “The Phoenix is a unique and
most singular bird in which the whole kind (genus) is conserved
in the individual.”*** Evidently, Baldus had a clear analogy in
mind. To him the Phoenix represented one of the rare cases in
which the individual was at once the whole existing species so
that indeed species and individual coincided. The species, of
course, was immortal; the individual, mortal. The imaginary
bird*® therefore disclosed a duality: it was at once Phoenix and

246 This, of course, was the standard interpretation on the part of Christian
authors; see Fitzpatrick, 24fL,n.67; Lassus, 168ff, and others, OFf great inflzence was,
as might be expected, Physiologus, cax: “Est aliud volatile quod dicitur phoenix;
huius figuram gerit dominus noster Iesus Christus, qui dicit in evangelio suo:
Potestatem habeo ponendl animam meam et iterum sumendi eam (John 1o: 18)."”
See Physiologus latinus, ed. F. J. Carmody (Paris, 1g3g), 20f; also Hubaux-Leroy,
pp.xxxiiff, esp. xxxvi ®olwf . . . 7 7od Kuvplov Tpoiuepor Tagdy ral drdoracw
broypiguwy, See zlso mext note. _

247 Johannes Andreae, on c14 X 1,2g,nos.30f, Novellafols.z06v-207: “[et ibi,
Phenix] fertur esse avis ex qua mortua nascitur alia, et non invenitur nisi una .. ."”
He then reproduces the narration of St. Ambrose, Hexaemeron, v,23, PLxiv,253,
and says: “et ex hoc invehit ibi Ambrosivs contra illos, qui non credunt resur-
rectionem.” There follows the story of St. Cecilia who “ad exemplum phenicis
convertit beatum Maximum et eo postrmodum decollato pro fide, in eius tumulo
fecit sculpi phenicem, cuius exemplo animatus Christianus fieri et Christi martyr
esse promeruit.” Cf. Vita et martyrium §. Caeciliaz, c.21, ed. L. Surius, Hislorige
seu vitae Sanctorum (Turin, 1879), x1 (Nov.zz), 651; also Paolo Aringhi, Roma
subterranea novissima (Rome, 1651), 1451, He then refers to Isidore of Seville,
Ethymol,, x11,7,22, and concludes his long gloss with the story about the appearance
of 2 Phoenix in the time of St. Peter under the emperor Claudius, 2 story which
ultimately may go back to Tacitus, Ann., vi,2B. To this catalogue of authorities,
Baldus then adds Seneca, Epist., xtna, and Albertus Magnus, De proprietatibus
TETUMm, XILIY.

248 Baldus, on c.a4 X 1,20,0.3, In Decretales, fol.ioy, quotes the Gloss (above,
n.z42), and adds: “Est autem phoenix avis unica singularissima, in qua totum genus
servatur in individuo.”

248 Whether Baldus believed in the bird or not, is irrelevant, since he and the
other jurists used it merely as a metaphor, Frederick IT actually refused to believe
the Phoenix story as narrated by Pliny (cf. his De arte wvenandi, 11,c.2, trans. G. A.

traca,” 37,558.62,74.79, with pls,
hoenix signified in Elizabethan

of royalty on account of its
ntury it served for more than
1, Shakespeare and the Emblem

Wood and F. M. Fyfe, The 4drt of Falconry [Stanford University, California, 1943],
10g), nevertheless, he was one of the first mediaeval princes to be compared to that
unique bird; see Nicholas of Bari, ed. Kloos, in D4, x1,17085: “Magnus est dignitate

honoris . . . Ipse est sol in firmamento mundi . . . Ipse est cui flectitur omne
genu . . . Unus est et secundum non habet, fenix pulcherrima pennis aureis
decorata.”
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Phoenix-kind, mortal as an individual, though immortal too,
because it was the whole kind. It was at once individual and col-
lective, because the whole species reproduced no more than a
single specimen at a time.

This queer ornithological dualism had not passed unnoticed
by pagan and Christian mythographers. Quite the contrary, they
never failed to indicate it. They interpreted the Phoenix, since
he engendered himself, as dpperéfmhvs, a creature having two
sexes, a hermaphrodite.?®® Lactantius apostrophed him ‘“female
or male or neither or both,” for the Phoenix entered into no
compacts with Venus: he sired himself by his death.

He is son to himself, 1s his own father, and his own heir.
He is his own nurse, and is ever a foster-child to himself.
He is himself, yet not himself, who is the same, yet not the same.?:

Claudian described the bird in similar terms: the rise of the new-
born Phoenix from the ashes was caused by neither conception
nor semen; he is his own father and his own son with none to
create him: “He who was father, leaps forth now the same as
son, and succeeds as a new one. . . .” Claudian stresses the “twin-
life” (gemina vita) of the Phoenix, separated only by the pyre,
but claims that the borderline between those two lives is hardly
discernible—O felix heresque tui, “Oh happy one and heir to
thyself. "2 That the bird was always the same and ‘‘heir to its
own body” was emphasized, a third time, by Ambrose.?® On the

250 Festugiere, in Mon, Piot, xxxvim,148f; Hubaux-Leroy, %, 12f. See also above,

Ch. 1,n.8,
251 Lactantius, Carmen de ave Phoenice, 163ff:

Femina seu mas sit sen neutrum seu sit ntrumque,
Felix quae Veneris foedera nulla colit . . .
Ipsa sibi proles, suus est pater et suus heres,
Nutrix ipsa sui, semper alumna sibi.
Est eadem sed non eadem, quae est ipsa nec ipsa est. . . .

The text is that revised by Hubaux-Leroy, p.xv, which deviates in some instances
from the edition of Samuel Brandt, in GSEL, xxvir {1893), 146f.
252 Claudian, Phoenix, 23f,60ff,101, ed. Hubaux-Leroy, xxiff:

Hic neque concepto fetu nec semine surgit,

Sed pater est prolesque sui nullogue creante

Qui fuerat genitor, natus nunc prosilit idem
Succeditque novus: geminae confinja vitae
Exiguo medius discrimine separat igmis . ., .
O felix heresque tui. . . .

268 Ambrose, Expositio in Ps. CXVIII, ca3, ed. Petschenig (GSEL, Lxu), 428,19
. et sui heres corporis et cineris sui factus.”
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- other hand, Tertullian remarked that the Phoenix's dying day

was also his birthday, “another, yet the same.”?* The coincidence
of dying day and birthday, finally, was stressed also by Zeno of
Verona, who however added that the Phoenix was “his own genus,
his own end, his own beginning.”?** But already Ovid had said
that whereas “other birds originate from others of their genus,”
there is one bird, the Phoenix, which renews itself and reseeds
itself.ze®

“The ancient mythographers and apologetics thus clearly recog-
nized that some kind of duality was an essential feature of the
Phoenix; but when expanding on that duality, they thought
chiefly of the bird's androgynous character, and this concept, in
its turn, had the backing of Orphic and Hermetic doctrines—
relations interesting by themselves, though hardly relevant here.®?
1t is relevant, however, to understand how the mediaeval jurists
resuscitated, as it were, the tenets of ancient mysticism by their
speculative fiction theory and how they made the lore of many
hues of the fabulous Phoenix useful and applicable to legal
thought.

If, according to Lactantius, Claudian, and Ambrose, the Phoenix
was “heir to himself,” it will be appropriate to recall the im-
portance which the law of inheritance had for the corporational
doctrines in general. We have to recall, in the first place, the gloss
on the Institutes: “Father and son are one according to the fiction
of law.”2s® But there were other passages as well suggesting the

254 Tertullian, De resurrectione carmis, 13, PLuB8g7B: “semetipsum lubenter
funerans renovat, natali fine decedens atque succedens; iterum phoenix, ut iam
nemo; iterum ipse, qui non iam, alius idem.”

265 Zeno of Verona, Tract,, 1,169, PL, x1,381AB: ", . . ipsa [avis] est sibi uterque
sexus, . . . ipsa genus, ipsa finis, ipsa principium, . . . mors natalicius dies, . . .
non alia, sed quamvis melior alia, tamen prior ipsz,” We should remember that
the natalicium of saints and martyrs was the day of their death, and not their

natural birthday.
268 Qvid., Metam., xv,301f:
Haec tamen ex aliis generis primordia ducunt:
Una est, quae reparet seque ipsa reseminet, ales . . .

257 See Festugitre, op.cit., 149f, for adréyaves, alromdrwp, and other epithets; also
for the gevumn as represented by the Phoenix.
258 Glosprd., on Tnst.ga.3, V. quasi; i i i, *

ia vitae
ignis . . .

‘etschenig (CSEL, 1X11), 428,1q9:

'i
|
|

Hereditas come Universitas: 11 dogma della successione nella personalitd giuridica
del defunto,” Atii del Congresse internazionale di Diritto Romane, Section Rome,
1 (Pavia, 1934), 431-448, who summarizes the legal material and demonstrates strik-
ingly that the theory descended, in the last analysis, from Plato and Greek philos-
ophy in general.

391




THE KING NEVER DIES

oneness of father and son. When Frederick I, in a charter for his
son Conrad, said that "by the benefice of an innate grace [the son|
is held to be one person [with the father],””* he—or the respon-
sible clerk—may have had Justinian’s Code in mind where it is
said that “father and son are understood to be by mnature
almost the same person.”?® Moreover, a similar remark was found
in the Decretum.™ In these cases, the fiction of law was actually
supported by the philosophers—Aristotle and, in his wake,
Aquinas—according to whose biogenetic doctrines the “form”
(el8os) of the begetter and the begotten were the same owing
to the seed's active power, which derived from the soul of the
father and impressed itself upon the son.?* Legal and philosoph-
ical doctrines then were combined with other arguments which
were supposed to prove that a king’s firsthborn son was even
more than other sons the equal of his ruling father because he
was, while the father still was living, one with the father in the
royal Dignity, Again the jurists could refer to the Decretum
where the king's son was called rex iuvenis® and where the
prerogatives of the first-born were enumerated, for instance, the
privilege of sitting at the right hand of the father.*** An ardent

250 BShmer, Acta imperii selecta, 1,265, No.go1 (a.123g): ". . . [pure dilectionis
obtentu] qua pater filium, sicut innate beneficio gratie una persona censetur . . .
For a fuller discussion of the theory and its application under Frederick II, especially
in connection with the Kaiser-saga, see my paper “Zu den Rechtsgrundlagen der
Kaisersage,” D4, XIII (195%) 115-150.

260 C.6,26,11: “Natura pater et filins eadem esse persona pene intelliguntur.” The
jurists referred also to Glos.ord., on D.yo,16,220, v. Quam filii; “. . . plus diligit
filiem pater, quam filius patrem. Sed quare hoc est? . . . nam cum quaelibet res
conservationem sui desideret, et videat pater suam naturam in filio conservari . . .”

Further to D.28,2,11: “[heredes] etiam vivo patre quodammodo domini existimantur"
{referred to, e, by Petrus de Ancharano, Consilig, Lxxx1n.2, fol.40).

261 See ¢.8,C.1,q.4, ed. Friedberg, 1.419: . . . unus erat cum illo,” an idea often
repeated by later canonists; see, eg., Glos.ord., on Extravag, Joennis XXII, m
(‘Execrabilis’), v, sublimitatem eorum: . ., cum eadem persona fingatur esse [pater

et filiug].”

282 Cf, Lesky, Zeugungs- und Vererbungslehren (above, n61), 139, cfa1g4ff, 143f,
also 148ff; A. Mitterer, “Mann und Weib nach dem biologischen Weltbild des hl.
Thomas und dem der Gegenwart,” ZfKT, Lvn (1938), 491-556, esp. 1y (“omne
agens agit simile sibi"). See also above, n.zx8.

203 See c.42,Cxx1v,q.1, ed. Friedberg, 1,983; also Andreas of Isernia, Usus feud.,
praelud.n.gs, folgv: “Filius talivm regum dicitur rex etiam vivo patre” (with

Teference o the Decretum). Alsc Albericus de Rosate, on D.28.2,11,n.2, fol.1o1v,
refers to the Decretum (“propter . . . spem succedendi filius Regis dicitur Rex, et
sic de aliis dignitatibus™), but he stresses also the Fact that, though the sons are
“domini rerum patris, . . . non tamen possunt alienare nec de eis aliquid facere
invito patre.”

204 Glos.ord,, on cB8,CVILga, v, primatus: “ius ergo primogeniturae (ut dicunt
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ick I.I + in a charter for his ; " defender of primogeniture such as Jean de Terre Rouge then
Eax} Innate grace [the son] 7 could demonstrate that between a first-born son (primogenitus)
1], 'mf he—.or the respon- and an only-begotten son (unigenitus) there sometimes was hardly
Code In mind where it is , 2 difference and that the one sitting at the right hand of the
rs_to?d to be by nature father was “one and the same in species and nature.”?* In other
‘su?ular remark was found words, he could build up almost a theology of primogeniture by
wction of la‘f’ was actually using arguments of Aristotle and Aquinas, the Code, the Insti-
j(.)de and., i his wake, tutes, and the Decretum, and referring also to Alexander 1II's
tic doctrines the “forfn” decretal Quoniam abbas, which had become a cornerstone of the
en were the same owing doctrine of the oneness of predecessor and successor with regard

red from the soul of the
1.2% Legal and philosoph-
1 other arguments which
first-born son was even
ruling father because he
1e with the father in the
 refer to the Decretum
uvenis?™ and where the
nerated, for instance, the
' the father.?®* An ardent

to the Dignity.*®
With all that, the lore of the Phoenix tied in smoothly, since

it stressed almost without exception the personal identity of the
dead Phoenix with his living successor; and other popular legal
maxims strengthened that comparison. Mortuus aperit oculos
viventis, “The dead opens the eyes of the living,” said a proverb
quoted by Baldus in order to show that one born unfree could
become a freedman on the death of his master,*" and the proverb
was quoted—with reference to Baldus—later by a French jurist,

{a.1283): “. . . [pure dilecticnis [cf. Deuteronomy 21:17]) est dignitas taliz: quia primogeniti prae aliis in festis
"atie una persona censetur . . ."” ; sacrificia offerebant, et quod sedebant ad dexteram patris et quia cibos duplicatos
‘on under Frederick II, especially recipiebant.”

263 Terre Rouge, Tract.rart.e,concl.1o, p.4o, points out that Christ was called by

“Zu den Rechtsgrundlagen der |
Luke (z: %) the primogenitus “et tamen nullus fuit inde genitus,” whereas Solomon |
|

rersona pene intellipuntur.” The ; (Prov. 4: 3) styled himself unigenitus although he was preceded by a brother who
- Quam filiic “. . . plus diligit died (II Kings 121 15-24). See further, ibid., concla, p.g5: . . . quod pater et filius,
st? ., . nam cum quaelibet res licet distinguantur, supposito tamen unum idem sunt specie et natura nedum com-
naturam in filio conservari . . . 3 muni (quia uterque homo est), sed etiam in natura particulari patris . . " Cf. !
»dammodo domini existimantur” concle: “Filiatio enim nihil aliud est, quam illa identitas particularis naturae i
Lxxx1,n.z, fol4o). praesens penetrans in filium [reference to D.o,16,220, v. Quam filii; see abave, '
s erat cum illo,” an idea often | n.zéo] . . . Et pro hac consuetudine facit dictum Apostoli: ‘Si filius, ergo heres’
n Extrgvag. Joannis XXII, m 3 [Rom, 8: 17; Gal. 4: %] CE conclg: “. .. quod filius vivente patre est secundum
lem persona fingatur esse [pater L naturam dominus cum patre rerum patris, Probatur conglusio: nam ex quo . . .
est eiusdem naturae cum patre, et idem cum patre vivente: ergo dominus cum
zbove, n.61), 139, cf134f, 143f, ; patre . . . Pro hac conclusione facit etiam quod scribitur in Evangelio: ‘Omnia
n biologischen Weltbild des hl. 3 quaecungue habet Pater, mea sunt’ [Joh. 16: 1] . . . Et Lucag [31]: 'Fili tu
138), 491-556, esp. p15 (“omne g semper mecum es: scilicet per identitatem paternae naturae. Et omnia mea tua
f sunt .. .'" Cf. p.3g (concl.4): “. . . sedere autem a dextris patris, nihil aliud est,
Andreas of Isernia, Usus feud., ; secundum Augustinum, quam conregnare patri: sicut ille qui considet regi ad
rex etiam vivo patre” (with dexteram, assidet ei in regnando et iudicando . . .” The Augustine place referred
Wwﬂw
mdi filius Regis dicitur Rex, et E in Ps. CIX.
fact that, though the sons are P 288 For Terre Rouge's reference to Quoniam abbas, see concl.2, p.gs; for his
:nare nec de eis aliquid facere : references to Aristotle and Aquinas, see concl.i, and above, n.61; the legal passages,

of course, were quoted over and over again.

1go primogeniturae (ut dicunt 267 Baldus, on C.4,15,9.n.2, folas.
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André Tiraqueau, in order to elucidate the famous maxim of
French law of inheritance, Le mort saisit le vif, *“The dead secizes
[with regard to the inheritance] the living.’?%* Not unfittingly,
therefore, was the successor to the French throne occasionally
called Le petit Phdnix.** 7
At any rate, the Phoenix metaphor fitted not badly to illustrate
the nature of the Dignitas quae non moritur: the Dignitas of
abbot, bishop, pope, or king appeared as a Phoenix-like species
which coincided with the individual because it reproduced no
more than one individuation at a time, the incumbent. Moreover,
the Phoenix was, so to speak, 2 “natural” one-individual corpora-
tion, and thus there arose from the ashes of the Phoenix metaphor
the prototype of that spectre called the “Corporation sole” which
was at once immortal species and mortal individuation, collective
corpus politicum and individual corpus naturale. What Maitland
has said about the origins of that fiction of English Law—its con-
nection with the parson, the patron, and the Eigenkirche—remains
valid throughout.?™ We notice, however, that other factors—fac-
tors more philosophical than practical—deserve consideration as
well, The Phoenix metaphor of the Italian jurists allows us per-
haps to comprehend more fully, because in a different scheme of
reference, the nature of that strange “Body corporate” which never
dies, is never under age, never scnile, never sick, and is without
sex,>™ and therein resembles “the holy sprites and angels.”?"2 A
frame of mind working with notions such as androgyny and self-
268 André Tiraqueau (Tiraquella), Le mort saisit le vif, declar.y (in Tiraquella,
Tractatus varii, Frankfurt, 1g74), 1o, Tiragueau mentions also the oneness of
father and son; see, eg.,, De fure primogenitorum, q.40,n.31, volIp.455: “patrem et
filinm censeri unam et eandem personam etc.” He denies, however, that the maxim

Le mort saisit [e vif (below, n.319) applies to successio . . . nomine dignitatis; ibid.,
declar. v73.

280 Cf, A. Valladier, Parennes royales (Paris, 1611), 15, referring to Henry IV's
son Louis XITI, 2 place kindly mentioned to me by Dr. Ralph E. Giesey.

270 See Maitland, SelEssays, 75it, for the parson as a prototype of the corporation
sole; see also below, n. go8. Actually, Johannes Andreae mentions as an English
peculiarity the fact that parochial priests were called “persons”; cf. Novelle, on
c28 X gpn.13, folgs (cf. above, n. 231), where he discusses the synonymity of
dignitas and personatus: "fere ideo dictum est, quia in Anglia rectores parochialium

dicuntur personae” (with a reference to c6 X g4, ed. Friedberg, m485). This is
not a pun (“parson-person”), since “parson” actually derives from persona; see, for
Innocent IV, above, n.z31.

271 See above, Ch.inn.gg, for queens bearing the title “king.” Where the succes-
sion of females to the throne was barred, as in France, or later the so-called Salic
Law dominated, the king's “Body corporate” could probably not claim sexlessness.

272 See above, Chan.s.
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' reproduction could attribute similar features also to the Phoenix:

Rabbinic tradition, for example, ascribed to the bird immortality
because it refused to share in Eve’s sin by tasting of the forbidden
fruit, and therewith preserved its paradisean state of innocence— .
indeed, ‘‘sex perishes for perpetual bodies.”?® On the other hand,
a frame of mind trained by scholastic philosophy might argue
that it was the privilege or under-privilege, at any rate the pe-
culiarity, of angels to be at once species and individual, since
those sempiternal beings (lacking matter, though not individua-
tion) did not reproduce their kind, but remained each, as a species,
a single individual, though not in succession.*" This may account
for certain features which apparently Angels, Phoenices, and
Bodies corporate had in common.

The concept of a Dignitas in which species and individual
coincided, naturally brought into focus two different aspects of
the dignitary himself—his “dual personality.” Pope or bishop
were not corporate per se: they became corporate as the sole
representatives of their species only insofar as something supra-
individual and perpetual was attached to them, namely the Digni-
tas quae non moritur. Flow that attachment was explained by the
jurists remains to be scen. Here it may just be mentioned that
the jurists actually did arrive at a distinction of two personalities
in the dignitary. It sounds very simple and straightforward when
Cynus of Pistoia writes: “A bishop has two personalities, one 5o
far as he is a bishop, and another so far as he is [the individual]
Peter or Martin.”>”> What Cynus puts forth is, in fact, conven-

278 See Fitzpatrick, Lactantii De ave Phoenice, 16,n.5. The verse “Sexus perpetuis
corporibus perit” (see for similar statements ahove, Ch.m,n.gg) is found in Obitus
Baebiani, v.60, ed. W, Brandes, “Studien zur christlich-lateinischen Poesie,” Wiener
Studien, x1(18go), 28g. This 4th-century poem has nothing directly to do with
the Phoenix, since it tells the story of Baebfanus’ resurrection from the dead and
visit to heaven; but it was inspired also by Lactantius’ Phoenix; see Brandt's
edition of Lactantius and his notes on lines 2 and 164 (GSEL, xxviL, 135 and 146},
as well as Rapisarda, Fenice, 40 and 86,

27¢ Above, Ch.vi,nos.ay-18.

275 Gierke, Gen.R., 11,363,n.34, quotes several passages from Cynus, who dis-
tinguished also in the judge a duplex persona, one public and the other private.

ty derives from persona; see, for

title “king.” Where the succes-
ance, or later the so-called Salic
probably not claim sexlessness.

The distinetion is important, and its importance was recognized elready by the
12th-century jurists in comnection with the problem of conscience in court; that is,
the question whether a judge was to try a case exclusively on the ground of the
evidence produced in court or 2iso on the ground of private knowledge he may
have happened to obtain: “alind facit aliquis in eo quod iudex est, alind in eo
quod homo est,” says the ordinary Gloss on the Decretum (c.4,Camnguy, v. dudit),
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tional: it is merely another application—so to speak, the reverse
side—of the canonistic distinction between a delegation facta
personae and one facta dignitati, which had been expounded over

and over again in connection with the decretal Quoniam abbas.
His remark is nevertheless valuable beca

could easily be shifted from the dua] a
power onto the dual personality of the
delegated dignitary,
spiritual and secular,
political theories bega
likewise were interpre
The immortality o
moritur was based on

use it shows that emphasis
spect of the delegation of
delegating as well as the
and finally onto every office-holder both
Hence, from the canonistic theory new
n to spread out, as the secular Dignities
ted as corporate and immortal entities,

f the Holy See as a Dignitas quae non
a rational juristic fiction. That, however,
did not prevent the canon lawyers from lapsing into irrational
thought and interpreting the perpetuity of the Sancie Sedes also
transcendentally along traditional lines, Johannes Andreae, for
example, when glossing the phrase Sedes ipsa non moritur of Pope
Boniface’s decretal, declared: “For it cannot be that there be no
See, since the Lord has prayed for it.”2% That is to say, the sempi-
ternity of the Holy See here appears as an effluence of the divine
power and of the sempiternity of the Church whose domination
knows no vacancy quia Christus non moritur, “because Christ
does not die.”2" Contrariwise, the empire, we recall, was under-
stood to be sempiternal for similar metaphysical reasons: it was
the fourth world monarchy which was to last until the end; it had
been constituted from high heaven by God himself; and the

Justinian Law attributed to it sempiternity (imperium semper

and a maxim attributed to Christ reads: “non nisi per allegata judex judicet.” See,
for the problem, Max Radin, “The Conscience of the Gourt,” Law Quarterly Re-
view, XLVII (1932), 5o6-20; Hermann Kantorowicz, Glossators, ; Ullmann, Lucas
de Penna, 126fF, also 180, where Lucas blames Pilate for having judged only on

the basis of evidence, and not in accordance with his knowledge and his conscience.
216 See Glosord, on cg VI 1.8, V. moriiur: *

quia dominus pro ea oravit." CF. €.33,C.XXIV
277 “Licet moriatur praelatus et omnes cleri
vacat, quia Christus non moritur, nec potest ecclesia deficere.” Johannes Andreae,

/g-1; above, Ch.vi,nos.36-37.
ci in ecclesia, dominjum illorum non

Novella, on c.4 X 2390, quoted be pie re—Gittet, Lo —personnalite juridigue en
droit ecclésiastique (Malines, 1924), 178. Andreae depended upon Innocent IV, on
¢4 X z1z,n4 (Lyon, 1578), fol.rggv: *. ., quantumcunque moriatur praelatug et
omnes clerici, ecclesiae tamen Proprietas et possessio remanet penes Christum, qui

vivit in aeternum, vel penes universalem, vel singularem ecclesiam, quae nunquam
moritur,”
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est).2™® It is noteworthy, however, that those arguments now were
supplemented, or even superseded, by the new legal theory con-
cerning the immortality of the Dignity. Thus Godfrey of Trani,
when glossing (ca. 1241-43) the decretal Qum:u'am abbas, cou.lld
reverse the argument, and say: “Since the Dignity does not per1s.h
on the death of the incumbent, therefore the imperium 1is
perpetual.”?® And later authors declared straighta?orxfrardly thaft
the phrase imperium semper est referred to .the ngmtas.”“. This
is a secularization of old ideas: the perpetuity of t-he empire no
longer derived from God and the divine dispensz.mo.n, but from
the fictitious, if immortal, personage called Dignitas, from a
Dignity created by the policy of man ar-ld ?onferred upon the
Prince or present office-holder by a likewise 1mmorFa1 pohty, by
an universitas quae nunquam moritur ™ It is man_lfest that T.he
value of perpetuity no longer centered primarily in the Deﬂiy,
nor in the immortal idea of Justice, nor in the Law, but rather in
the universitas and the Dignitas each of which was imn}ortal..
Néturally the civilians referred in the first place to the zm_penum
when expounding their theories, just as papacy and episcopate
would have been the first thought of canonists who explained the
nature of Dignitas. By that time, however, almost every.thing that
was valid with regard to the empire was valid also with regard
to the kingdoms. Baldus, for example, when discussing—along
the lines of Quoniam abbas and of Boniface’s decretalf“’—tll‘(a
binding power of contracts and obligations, first chose the tradi-
i:'; )ézcc,l;féycgf-vzfrl;z?, ?S’?;Efzfrﬁ super decretalibus, on c14 X 1,20,n.29, quoted by

Gierke, Gen.R., nr,2q1,n4s: “Quia dignitas non perit decedente persona, unde im-
i in perpetuum est.” ] .

Pe::;rl[?lt); tl'Ife iiterpretation of imperium in the sense of dignitas in t.he Ilﬁth and
17th centuries, see Gierke, Gen.R., 1v,240,0.124. The idea of perpetuation is tather
strongly formulated by Albericus de Rosate, on D.5,1,76,n.1 (Venice, _1584),
fol.go4v: “Sedes apostolica non moritur, sed_ semEer dur:flt in ];:aer:fona suc.?essons -
et dignitas imperialis semper durat . . . et idem in qualibet dignitate, quia perpetu-
atur in persona successoTum . . . [allegation of .Q_uomam abbas], fiscus etiam per-
petuo durat locuplex . . " Angelus de Ubaldis, on D.,1.76,n.3 (Venice, 1589).
fol. 136, considers the insignia of a sacietas, such as baculus or vexillum, subsfanu‘al
with regard to the perpetuity: “quod licet mutentur caporales magnae societatis,

i et alteri vexillum, ut est moris, tamen adhuc durat eadem

societas.”

221 See below, nos.284f, 2g5. )

282 Those two decretals, above all Quonigm abbas, are quoted over and over
again by Baldus; see eg., Consiliz, mr,121,n.6f0l.54; 1m,150,0.4,fol4sv; mi217.n.3,
fol.63v, etc.
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tional examples of emperor and pontiff: “The emperor in his
person may die, but the Dignity itself, or the imperium, is im-
mortal, just as the supreme pontiff dies, whereas the supreme
pontificate does not die.” But while pointing out that things pro-
ceeding from the person were personal matters whereas those
proceeding from the Dignity were “perennial and eternal,” Baldus
switched as a matter of course from the imperium to the regnum,
and from the emperor to the emperor-like king, “who in his
realm holds the supreme principate, because he does not Tecog-
nize a superior.”2® Contracts of kings, too, when made sub nomine
Dignitatis, bind the SUCCeSsor:

And in the contracts of kings it is expressed on whose part [person
or Dignity] they are [made]; and they pass on to the successor in the
kingdom if they are quoted in the name of the Dignity. .. . Nor is
this surprising, because in the kingdom there has to be considered
[not only] the Dignity which does not die, but also the universitas
or respublica of the kingdom, which continues steadfastly even when
kings have been expelled: for the respublica cannot die; and there-
fore one says that the respublica has no heir, because she always
lives in herself.zs4

It is a minor point only when we notice that the whole canonistic
doctrine of Dignitas has been transferred to kings—to be sure,
not for the first time, It 15, however, a point of major interest to
find that in Baldus’ reflections two distinct factors determine the
responsibilities of kings: the immortality of Dignitas as well
as the immortality of universitas; and that accordingly the Prince

%83 Baldus, Consilia, m,150,n.3, fol45v: “Imperator in persona mori potest: sed
ipsa ‘dignitas, gseu Imperium, immeortalis est, sicut et summus Pontifex moritur, sed
summus Pontificatus non moritur, et ideo quae procedunt a persona, et non a sede,
Personalia sunt, si a successiva voluntate dependent . . .Quaedam vero procedunt
a sede! et ista sunt perennia et acterna, donec superveniat casus extinctivus, seu
terminus vitae ipsius concessionis, Huiusmodi sunt contractus Regum, qui contra-
hunt nomine suo et Regni, seu gentis suse.” Ipid, n4: “Rex, qui in Regno suo
tenet principalissimum principatum: quia non cognoscit superiorem, est totum
continens, et Potest contrahere nomine suo, et totiug terrae, et populorum suorim.
Habet enim plenissimam potestatem . . . Unde s qui contraxit sub nomine digni-
tatis, obligat successores.” The whole paragraph is extremely interesting, See next

note.

284 Ibid., nos.4-5: “Et in contractibus Teguim est expressum, quod partivm sunt, et
transeunt ad successores in Regno, si celebrati sunt nomine dignitatis . . , Nec
mirum, qui2 in Regno congiderari debet dignitas, quae non moritur; et etiam
universitas, seu respublica ipsius Regni, quae etiam exactis Regibus perseverat. Non
enim potest respublica mori, Ft hac ratione dicitur, quod respublica non hahet
haeredem: quia semper vivit in semetipsa.” CE. above, Ch.vin.gg.
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DIGNITAS NON MORITUR

was said to act by virtue of both the Dignity_{ and the respublica,*
that is, of two entities credited to be semplFen:Eal..We can ha.rdly
avoid recalling the political concepts of earlier ]unst:v,, epltornlzedci
for example, by John of Paris, who _held that the_km-g depiide
on God and the people, populo faciente et peo inspirante.®*® In
Baldus' political scheme, however,. the notion of populus _.wa.s
changed into the legalistic universitas quae non_ potefst morz: z_zt
the same time, Deus was fittingly replaced by -the likewise 1egahst1§
Dignitas quae non potest mori. How closely mterrelz'lted God at?l
Dignity actually were may be gathered from Ba}ldus gloss on. e
coronation oath of kings and emperors by which they promised
not to alienate the possessions of the Crown: “Hem::e, th_e em-
peror . . . is under no obligation to man, though he is obligated
to God and his Dignity which is perpetual.”zf“ We should prob-
ably recall the juxtaposition of l?eus and F iscus to u.nderstand
that Dignitas, owing to its perpetuity, bec?une, just as Fm.:us., com-
parable to God or was “equiparated” with God. And 1‘t is a.lso
apposite to think of Bracton’s famous words saying th?,t ‘ t_he king
must be, not under man, but under God and the Law,”?# in order
to be aware of the shift from Law-centered to Polity- and Corpo-
ration-centered kingship. o . .

The placing side by side of God and Dignity will require
further attention.?® What matters here is the incessant repe_tltlon
of the catchword saying that the royal Dignity does_ not die, or,
as Baldus occasiomally put it, . . . the Dignity 1s_somet-hm.g
regal . . ., and the Tegal quality does not die even 1‘f t_he mc.h-
vidual [king] dies.”** Pursuantly, Matthaeus de Afflictis, while

::: ?Elo“lr;o:rl:ggl'l vinos.g1-54; Ch.vinnos.2sft.

287 “‘Ia.?nade in;perz-xtolr r:ai sua:e potest dare legem quam vult et non obligatur
homini, sed Deo et dignitati suae, quae perpetua est.” Baldus, on c.33 X 2,24.n.5
{the de'cretal of Honorius ITI; ab.ove, nos.14§f,147,15o), In Dec'ramle:i, ]fotl. 261?.sub

288 Bracton, folgb, ed. Woodbine, 1m,33: “Ipse autem rex non debet esse

homine, sed sub Deo et sub lege, quia lex facit regem.” See also above, Ch.av,n.298.

289 See below, n.4z23. . .
290 Baldus, on G.6,51,1,6a,n.4, fola8ow: “Vel ibi non est noyum feudux_n, quia
dignitas est quid regale, cum feudum regni git concessum omnibus tegibus, et

i i i icet indivi i ." On the other hand, a
qualitas regia non moritar, licet individuum moriatur 0 '

unt nomine dignitatis . . . Nec
5, quae mon moritur; et etiam
L exactis Regibus perseverat. Non
tur, quod respublica non hahet
bove, Ch.vi,n.zg.

diminution of actual power did not affect The n'nmorta.li[y of thre Dignitasitsell
See, e., Albericus ofl;ilnsate, on D.const.OmneTn {=primea cons.t. oT Epéaocm:ut?:?é
rubr.,n.8 (Venice, 1385), fol.57. While disapproving of the Donation o 01:5!;5;;‘1 ine
{he actually quotes approvingly Dante, Inf., xix,115ff), he dm':s not a_cceprialis ne
reasons put forth against its validity: “Nom obstat quod dignitas impe
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referring to Baldus, declared in a gloss on the Sicilian Constitu-
tions: “The royal Dignity never dies.”#! There were, of course,
slight variations of the theme. Baldus himself said occasionally:
Regia maiestas non moritur, “The royal Majesty does not die.”2=
And he, too, arrived at distinguishing two persons in the king:
a persona personalis, “which is the soul in the substance of man,”
that is the individual king; and a persona idealis, “which is the
Dignity.”#s Here, then, Dignity—the persona ideal
personified. Dignitas is, like Tustitia, an *ideal”
an independent existence even in the case of av
otherwise she is inseparably attached to the ruler
lives or rules; she is attached to him as his p
panion—not unlike an ancient deity, god or
appears on coins as comes Augusti. =+

'The duality resting in the king was the theme of Baldus on
yet another occasion. When discussing the king’s obligation to
observe contracts made in the names of Dignitas and respublica,
he explained that, “intellectually speaking,” the predecessor king,
who contracted the obligation, was not dead because neither his
Dignitas nor the respublica, in whose names he acted, were dead,

For it is true to say that the respublica does nothing by itself,
whereas he who rules the respublica, acts in virtue of the respublica
and of the Dignity conferred on him by that very respublica. More-

over, two things concur in the king: the person and the signification
[Le. the Dignity). And that si

gnification, which is something appeal-
ing to the intellect, miraculously perseveres forever, though not
corporeally: for let the king

be deficient with regard to his flesh,
he nevertheless functions holding the place of two persons,zes

is—is clearly
person having
acancy, though
» 50 long as he
€rmanent com-
goddess, which

perpetua et non moriatur: quia per talem
Potestas in aliis locis non donatis ecclesiae,”

251 Mattheus de AMictis, on Lib.aug., u,35,n.25, volurfol.zy: “Quae dignitas regia
nunquam moritur.”

282 Baldus, on c7 X 1,2,n.78, I'n Decretales, fol.18: “,
praestitum a dignitate dignitati, Nam regia maiestas

2903 Baldus, Consilia, uL217,n.3, fol.6gv;
substantia hominis, et non

204 See A. D. Nock, “The
b.0.9.4 04 o2ff, The ¢p deawas
regard to Iustitia, but also to the For
Fortuna Caesarea Kaiser Friedrichs IL" Hist. Jehrb., xrvi (1928), =o8f.

295 Baldus, Cons., Wraggn.y, fol4sv: “Unde cum intellectu loquendo, non est
mortuz hic persona concedens . . . Nam verum est dicere, quod respublica nihj]
Per se agit, tamen qui regit rem publicam, agit in virtute reipublicae et dignitatis
8ibi collatae ab ipsa republica. Porro duo concurrunt in Tege: persona et signifi-
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DIGNITAS NON MORITUR

In other words, the King survives the king, and in that sense

Baldus then could declare that, while there is no will in a corpse,
the dead Prince “seems to will even after his death”—as Dignitas,
of course.**

However that may be, it is easy to recognize now to what ex-
tent the simple canonistic doctrine concerning the “Abbot of
winchester” and his Dignity influenced legal thought in general,
especially after that theory had been transferred, in the course of
the fourteenth century, to the secular sphere, to emperors and
kings. In the much admired arguments of Baldus,®’ whose
scholastic accent is unmistakable, we believe we hear already the
Tudor jurists putting forth their arguments about the king’s “two

Bodies.”

CORPORATIONAL SYMPTOMS IN ENGLAND

There is hardly a phrase or metaphor in the picturesque
speeches transmitted by Plowden which could not be traced back
to some antecedents in the legal writings of the thirteenth and
fourteenth centuries, even though it would often be cumbersome
to demonstrate how exactly one or the other detail found its way
to the English legal language. It is perfectly true that in most
cases in which the word Dignitas was used together with the word
Corona, a corporational character of Dignity was not intended;
nor can any intention of that kind be read into the texts. For all
that, however, the doctrines of the Italian canonists left some
traces in England, even at an early date. William of Drogheda,
writing around 1239 on the procedure in ecclesiastical courts, was
- fully aware of the difference whether an abbot signed with his
own seal or with that of his convent.? In the Year Books under

catio. Et ipsa significatio, quae est quoddam intellectuale, semper est perseverans
enigmatice: licet non corporaliter: nam licet Rex deficiat, quid ad rumbum, nempe
loco duarum personarum Rex fungitur, ut £. de his, qui. ut ind. 1. tutorum
[D.34,9,22: 'Discreta sunt enim iura, quamvis plura in eandem personar devenerint,
aliud tutoris, aliud legatarii’].”

288 Baldus, on C.10,1,yubr.,n.16, folagem: *. . . et velle videtur [imperator] etiam
post mortem, quia etiam post mortem suam verba contulisse videtur . . ." See

'™ PR
bretew;—n848-

zhrb., XLvII(1928), 208,

cum intellectu loquendo, non est
1 est ldicerﬂ, quod respublica nihil
- 1n virtute reipublicae et dignitatis
urrunt in rege: persona et signifi-

287 The Repertorium in Consilia, p.B2 (forming vol. v1 of Baldus, Cons), s.v.
“rex,” refers to Cons., ui1sg, and says: “Hic vide multa pulchra de dignitate
regali” Also Gierke, Gen.R. 1v.239, admires, with reference to that Consilium,
Baldus’ undlbertreffliche Schirfe.

208 Post, “Quod omnes tangit,” 217
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Prior,” and that he had been summoneq “by his name of Dignity.”
Emphatically Inge finally exclaimed: “And s let men learn to

[be wary how to] bring a writ against a Prior by his name of
Dignity, s

Inge indeed pointed out that the Petsonality

man of Dignity” wag not “as it is with secular persons™so__gy)
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connection with dignites, took oyer the functio
in those of the Italian jurists wepe vested €ast,

would ke Suggested by Jean g ove, -Ving6), when he talks about the
KinEs "second life,” the "vita cvilis et bolitica, que szgzys regalis dicitur ap;
dignitas,” All those notions should be studied far mape thoroughly than has hitherto
been the cage, though a good start has been made by Post (see, €., “Two Laws,”
432ff),

300 Fear Books, 6-7 Edward II, 181,
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DIGNITAS NON MORITUR

the secular sphere as well, as, for example, in a lawsuit under

Edward IV when the judges pointed out that a mayor contracted
an obligation, not as Mayor, but par son propre nosme.?®

Under Edward IV, of course, corporational modes of thinking
reached in England a state of full consciousness, and they were
displayed most curiously by the king himself in the case of the
Duchy of Lancaster.®* The Duchy, as is commonly known, had
been the private possession of the House of Lancaster, and the
Lancastrian kings held it by hereditary right. On his accession in
1399, Henry IV ordained with the consent of Parliament that all
the lands of the Duchy of Lancaster were to be governed and

“treated by the king “as though we would never have achieved

the height of royal Dignity,” since those lands had come to him,
Henry of Lancaster, personally by right hereditary “before God
called us to the Estate and Dignity royal.™® A private property,
disconnected from the Crown—so the Duchy was and remained
under Henry V and Henry VI; it was held, as Plowden later re-
ported, by the Lancastrians in their Body natural.?*¢ When, in
1461, the Yorkist Edward IV seized power, the status of the
Duchy changed. Shortly after his accession, Edward IV had his
Lancastrian predecessor convicted and attainted of high treason,
a verdict resulting in the forfeiture of all the former sovereign’s
possessions and titles, including the private possession of the
Duchy of Lancaster. Edward IV himself had no title to the Duchy
except in right of the Crown, since it had been confiscated for
treason committed against the Crown.®® Yet Edward apparently
did not intend to abandon all the advantages which a Huausmacht
brought to the king's power and purse. To overcome those diffi-
culties, the king or his legal advisers contrived a startling device:
they “incorporated” the confiscated Duchy. By Act of Parliament
it was decreed, on March 4, 1461, that the manors, castles, lord-

801 Maitland, Sel.Essays, 226,n.1.

302 Robert Somerville, History of the Duchy of Lancaster (London, 1g53), 23,
barely renders the content of the Act of Incorporation. On the whole, the strange

action taken by Edward IV seems not (o have attracted in modern times the
attention it undoubtedly deserves.

e William Hardy, The Charlers of the Duchy of Lancaster (Londom, 1845).

gof,102.
804 See Plowden, Reports, zoob, and passim; also Chrimes, Const. Ideas, gnaf

{App. n.11), for the opinions of the judges under Henry TV.
205 The fullest discussion of the case is still found in Plowden's Reports, 212h-

22g; fur Edward IV, see 21ga.
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rations; this would be true, above all, in the United States where
;irchbishops and bishops are—or were—recognized as “Corpora-
tions sole’ and where, for example, the Benedictines are registered
as The Order of St. Benedict, Inc., while the Jesuit Provinces are
in'corporated statewise, €.8., 28 The Society of Jesus of New Eng-
land, etc.™® Here, then, secular corporational law had its retro-
active effects on the status of the Church: in fact, the canonistic
doctrine has run the full circle.
However that may be, by the latter half of the fifteenth century
corporational jdeologies had gained a firm footing in England,
and apparently it was not unknown to the jurists what profits
might be derived also in secular matters from corporational
theories. The incorporation of Lancaster, in other respects per-
haps without tangible effect,*” left its indelible mark on legal
thought insofar as it was in connection with the Case of the
Duchy of Lancaster, argued in court in 1461, that the "Fudot
judges produced their most striking formulations concerning the
king's “'two Bodies.” Since those formulations eventually passed
into juristic textbooks and dictionaries such as those of Crompton,
Kitchin, Cowell, and perhaps also of other authors around 1600;
and since they were quoted by authorities such as Coke, Bacon,
and later on by countless others, for instance Blackstone, they
paturally penetrated quickly into political and popular parlance
and were repeated OVer and over again,*® Plowden, in his Reporis,
how lively and general was the interest in the

clearly demonstrates
principles jnvolved in the 1.ancaster Case, and how vivid were the

discussions in the course of which distinctions between the “two

aos Cases in which the United States Tecognized the Roman Catholic bishops
and archbishops as “Corporations sole” are enumerated in Corpus Juris (New
York, 1g1g), Xiv/j1,m08.73 and 78 (=14 c.]. Corporations ga8). In the new edition
{Corpus Juris Secundum, X1350 [Bishop]) it is said that the “Bishop has been
regarded 2 corporation sole; but as the conception . . . seems to be passing out
of the American Law, 2 Bishop is here 1o longer regarded as 2 corporation sole.”
A liturgical review, however, called Orate Fratres, is edited “by the Monks of St
John's Abbey, Collegeville, Minnesota (The Order of St. Benedict, Ine),” and
the American Jesuits are statewise incorporated; se€, €8 Catalogus Provincide Novae
Angliae Societatis Jesu (ineunte anno 1955), P-148-

a0s §omerville, Lancaster, 232-
s10 Richard Crompton, L’Authoritic et Jurisdiction (London, 1504), fols.184£;

ut forth neatly: “The three [i.e. the
‘al separate from the Crown, and the
right of the Crown, and separated in
| not otherwise.”

juu:ph Kitehd Tt

Leste et Court Baron (London, 1598), 17; John Cowell,
The Interpreter {Cambridge, 1607}, s.vv. ng : =

ive See, for

Dr. Cowell, whose absolutist views were ancomfortable even to James 1 (cf. Godirey

Davies, The Early Stuarts [Oxford, 1952], 12), also th
Cowell,” EHR, LXIV (1949), 472ff. See, for Coke, Baco

406

e article by Chrimes, *“Dr. John
n, and Plackstone, above, Cha

. At KT




THE KING NEVER DIES

Bodies” were advanced. The coinages of the English judges were
not lacking originality when they pointed out that the King's

Dignity” or was

notion of “Body politic,” and thereby were led ¢
tions and conclusions which the civilians and
deemed it necessary to indulge in.
Fortunately, we are not deficient in earl
the replacement of Dignitas b
case heard under Henry VII
Justice Vavasor argued that

0 certain elabora-
canonists had not

Y examples illustrating
y Corpus. Maitland mentioned a

, In 1487, in the course of which
‘every abbot is a body politic, be-

» arguing in
his favor, dropped a remark concerning “that mystical body of

the abbot which never dies,” since the office and the house con-
tinued in the successors of the abbot 2 The judge’s remark is
interesting: the abbot is not mentioned as a member of the gen-
eral corpus mysticum of either the Church or the realm, but as
a mystical body per se, because he “never dies” and has “continn-
ity.” It is clear that the Corporational notion of Dignitas was
confused with the likewise corporational notion of corpus mysti-
cum, or that the “mystical body” was fused with what otherwise

fusion which was certainly

ge. However, when we cor-
sider the influence which the “abbot” as 2 model exercised on

legal and political thought in, general, it will not be really sur-
prising to find that in English secular practice the two notions
were used almost Synonymously also with regard to the king.

311 Maitland, Sel Essays, B3,n.2 (quoting YB, ; Henry Fin: . .. chescun abbe
est corps politike, car il ne poet rien prender

RESrtersque—at Use del meason.”
W% Year Books, 2r Edward 7y (printed by Tottell, London, 1556-1572), fol.38b:
v - « PUT ceo que cest misticall corps d’l abbe ne unque morust et le office et e
Mmeason continua a les successours en fee . . . The case has been quoted by Coke,
Rep., VIL,10a,
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DIGNITAS NON MORITUR

How the transition from the royal “Dignity” to the royal “Body
n legal arguments can be easily grasped from the
case Hill v. Grange, which was heard in the Court of Commen
Pleas in 1556 and 1557, that is, about five years before the Lan-
caster case.® Hill v. Grange, a case of trespass, is itself of no
interest here; but the trespassed land happened to have belonged
originally to one of the monasteries dissolved by Henry VIII, and
therewith the king came into the picture. The hearing, in certain
sections, amounted to a rehearsal of the whole compound matter
of Quoniam abbas and of the glosses on that decretal. The judges
cried to find out whether King Henry VIII had acted as a person
or as Dignitas, because in the latter case his actions would have
bound his successors. Chief Justice Brook argued that statutes
have commonly been “‘expounded to extend to a king's heirs and
successots, to give them benefit or to bind them” even when the

me was cited or referred to; he adduced
14

olitic” worked 1

king's individual na
Magna Carta, €. 17: “Common Pleas shall not follow our court,
to prove that the word “our” did not refer to King John indi-

vidually, but to the king as King; and finally, when summarizing,
he said:
And the reason is because the King is a Body politic, and when zan
act says “the king,” or says “we,” it is always spoken in the person
of him as King, and in his Dignity royal, and therefore it includes
all those who enjoy his function.™*

Thereafter other justices-—Staunford, Saunders, and Brown—took
up the matter, likewise arguing that, although King Henry VIII
was referred to by name, the reference was to him as King:

And King is a name of continuance, whick shall always endure as
the head and the governor of the people, as the Law presumes . ..,
and in this the King never dies.

For that reason, opined the judges, the king's death is in law not

called death, but demise,

because thereby he demises the kingdom to another, and lets another
enjoy the functions, so that the Dignity always continues. . . . And

[—— LR

Cottell, London, 1556-1572), fol.g8b:
ne unque morust et le office et le
The case has been quoted by Coke,
y: f.3gb for 38h), and 1 am much
ne to verify the quotation.

313 Plowden, Reports, 164,
814 Chief Justice Brook (Plowden, Reports, 175b) quates “ca1” of Megna Caria;
in fact, however, the reference is to M.C., c.17 (King John), or caz (re-issue of

1216),
s15 Plowden, Reports, 175b-176.
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then when . . . the relation is to him as Ki
dies, although his naturg] Body dies; but the
it has relation to him, does ecyer co

word King shall extend {from Henry VII] to King Edward VI

[that is, to the Successor]. . , . From whence we may see that where

a thing is referred to a particular king by the name of King, in that
case it may extend to his heirs

ng, he as King never
King in which name
ntinue, and therefore . . . the

the binding power of obligations

Dignity; the importance of mentioni
and all the other implications which
centuries and more in

»

had been exploited for three
connection with the decretal Quoniam
abbas, or on similar occasions. Only in one respect did the English

legal jargon deviate noticeably from the language of the glossators:
the notion of Dignity, though mentioned by the English judges
several times in its proper legal setting, was usually replaced by
that of “Body politic.” Here, at any rate, there is a striking paralle]
with the abbot’s “mystical body which never dies.”

Coke, when pIeading in Calvin’s Case, aptly remarked: “It is
true that the King in genere dieth not, but, no question, in ind;-
viduo he dieth.”"* We know those distinctions from the argu-
ments of the Ytalian jurists, who, on the whole, were careful to
were talking about the Prince in genere, about
the regia Dignitas or regia Maiestas, when they said that a digni-
tary “never dies,” and they refrained, very logically, from saying
that “the King never dies.” Perhaps Baldus went a little farther
than others when he personified the Dignitas and said that the

persona idealis never dies; but then that was, after all, only an
“ideal person,” The English lawyers

King—as “Dignity” or "Body politic’—he never died_ Neverthe

tess; it-was inthe pleadings of the English lawyers that the ph

518 Ihid., 197. See above, n.1gg.
327 Coke, Calyin's Case, fol.1oh.

rase
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DIGNITAS NON MORITUR

. never dies” seems to have made its first appearance;
“1he Km%ol one could afford being a little careless, since th-e
and_ prqba %etween the King’s immortal Body politic and his
disththﬂ; natural were so well established that misunderstand-
'{'nol'ta]- " Yac:tica.lly impossible, However that may be, w}l1ere $0
o werlekfad been going on about immortal royal Dignities and
I;]/[L;;:sttizs and where—as especially in France—the tendency was

trong to read into the individual living king features of a
SO §

living persona idealis,® it was almost to be expected that one day,
1v1n ’

oner or later, also the phrase Le roi ne meurt jamais would
50 )

make its appearance.

LE ROY EST MORT .. . | e

Very little attention, if any, has ‘been paid tq t e. in :;I;J.em i€
fact that the famous device Le roi ne meurt ]ar:naz(si,. c rent 1
France since the sixteenth centur_y,m descendeld in 1£echs oo
sion from the legal maxim Dignitas non moritur, an tb ;;: e
ultimately from Pope Alexander’s decretal Quor;aa;n a u_‘;,om
other words, it represented merely another.twmt 0 t t-zllwe worn
corporational doctrines of mediaeval canonists al;d civi 1;1::.(1 b2
this quite unambiguous genealogy has so rarely been ne y

iteiti t, g4a.41, 197,247 and passim. _

31B.Chumhl:icgnsgigzﬁ?atloT;:ﬁui};engtxaitly E:;']le slogan first appeard in France,

e woud. Ees six lLivres de la républigue, 1,c8 (Paris, 1583; {irst-edltton 1576),
< ]':‘-‘.aﬂ B‘? mt' ertain que le Roy ne meurt jamais, comme l'c.)n dit, ains si tost que
l'ﬁo" e ecsiéc le ].u(: proche masle de son estoc est saisi du Royaume €t en
pon es't dﬁ;f el’u aE paravant qu'il soit couronné,” This shows that. by thF minc
Badin wr tlc(cay1576) the maxim was well known (comme U'on dit), It 1s aﬂs::
FOdm b :hat E;odin raises the device le mort saisit le vif (above, ?.268) Eromt 2
mterestlr;g rivate legal inheritance to the public sphere by replacing le mor . zrl
Ty P' the kingdom itself seizes the heir to the throne. ’I:he same connectio
o ‘?O);um:;.e meurt jamais with le mort saisit le vif is found in Cha.rlles Iéoysez;lé.
?inn; Iizzes du droit des offices, 1,ca0,n.58 (Lyon, 17013 ﬁ'rst pul;lt:s:;ieml; ;lc;)j,’ m,
qh‘lOtEd i T, e Thauig'hitc':uasl?ilg.gﬁ;lBoa ttlr!;t ;Il'r::::ho nation.’which, eg.,
il Idmﬁﬁ;ﬁﬁliﬁ;ﬁ; Ell:mmtllli:z juristic doctrines, flamboyantly interErets in la.
Boss'-‘;:-3 t.h‘." l, the image of CGod, visible in the king, can‘nor. be bat 111'&1110.1:[53;
nfwBosa:)uelfn(.Jeuvres oratoires, ed. J. Lebarg (Lille and Paris, 1892)_, Iv,25GA (rﬂu2
fe.s devoirs’des rois,” a Palm Sunday Sermon delivered before th::.-k;r_x'g, 1;:1 (ie m’;

662}, who renders {p.262) an exposition of Psalm 81: 6, Ego dixi; dif est sd‘ ce T
;ang; “Deus per paturam,”’ aq4ng2); “Vous Btes des dieux . . . Mais ¢ die

I ag des
i i erTe €t e poussiere, ‘vous meBTrei—commesL

et de sang, 0 dieux de € : x —
;I:::‘mes' N’impg;'te, vous &tes des dieux, encore que vous mMOULLEZ, et votreL ;:mee
ne meur.t pas: cet esprit de royauté passe toul entier A v_os su_ccesly's.eurs . de s nomme
meurt, il est vrai, mais le roi, disons-nous, ne meurt jamais: image

.
immortelle.”
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THE KING NEVER DIES

have been caused— at least, to some extent—by the fact that the
legal maxim has far too often been combined, for deceivingly
obvious reasons, with the cries heard at the burials of French
-Denis: Le roi est mort! Vive le roitszo

le pape, Vévéque, Pabbesse ne meurt
jamais would have been valid maxims even though in these cases
dynastic dignity was not involved. Nor does the far-famed French
device, which after all was daily bread in the jargon of English
jurists of that time, appear in the burial ceremonial of French
kings, since the funerary cries at St.-Denis originated in a totally
different setting.

By the Treaty of Troyes, in 1420, the sick King Charles VI of
France and Queen Isabeau recognized King Henry V of Fn
as the legitimate successor presumptive to the
English claims were acknowledged in norther
the city of Paris. Two years later, on August
died at Vincennes, Iea_ving his French claims to
While the dead king’s body was being conveye
thence via Rouen to London, Ki
also, on October 21,
of Regent of France f

gland
French throne: the
n France, including
21, 1422, Htenry v
his son Henry VI.
d first to St.-Denis,
ng Charles VI of France died
1422. The Duke of Bedford, in his capacity
or the infant Henry VI of England, returned
is, on November sth, where the Consesl seems ta have
awaited his arrival to make the arrangements for the funeral
and to conduct the funerary rites.s
Other events, however, im

periled the English succession ko the
French throne. South of Par

is, at Méhun-sur-Yevre, the Dauphin

320 See, e.g., Robert Holtzmann, Franzgsische Verfassungsgeschichte (Munich and
Berlin, 1910), 311; Schramm, English Coronation, 1, and Kinig von Frankreich,
Lz6o. Bloch, Reis thaumaturges, 218f, stresses mainly the dynastic aspect of the
St.-Denis cries, which is important but not decisive, The two netions have been
confused already by the French authors around 16oo,

821 Much, and sometimes most, of the following Paragraphs are drawn from the
forthcoming book of Ralph E. Giesey, The Royal Funeral Ceremony in Renaissance

' France, a thorough and comprehensive study (based upon his University of Caii-

fornia PLD. dissertation Berkeley, Cal. to5¢) whith 1 quote according to chapter
and footnote numbers. I am greatly indebted to Dr. Glesey not only for allowing
me Lo use his manuscript freely, but also for contributing additional relevant
Passages and for placin own excerpts from hitherto

g liberally at my disposal his
unpublished material collected by him abroad.

822 Giesey, Royal Funeral, Ch.vx,nos.87if.
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Charles VI was acclaimed by his officers with the cry Vfiv]; l;fro:l.'
while the banner of France was hoisted.?® Tl.le Duke of Bedfor d
herefore, was pressed to act quickly and efﬁcxex?tly to pror.e?;qanf
: oclaim the rights of his sovereign lord, King Eenry 0
E jand. When Charles VI was entombed at St.-Denis, on Nlovem-
g:rg 11t};—just four days after Henry V had been hbunect:':l ;t
Westminster Abbey—the ccrcmony. was ‘cr:on.cluded bY, the c‘:ius t(:,es_
ary short prayer for the deceased king: Prziz pour Ia;ne :short
excellent prince Charles VI, roy de F:mnce. Then,']z;1 t;:;: o
pause, & king-of-arms proclaimed the rights of the chi ’ Der-n'y M ,
and cried with loud voice: “Vive Henry par la grace de afg rg-
de France et d’'Angleterre!” Whereupon the otl.ler here;_: 51' i
sponded with the cry: Vive le roy Henry! to lwhlch theh nglish
added No&ll—"as if the Lorq 1wel;i descending from heaven,

i e French chronicler,
aCCI?Iﬁ::I,lgfotro t;k:e obvious purpose of forestalling the c!airns of the
rival Dauphin and his party, the prayer fo'r the dead l_ung “.ra; cou-
pled with the acclamation of the new king in thf! form in whic n}:)r-
mally it would be heard at royal coronations and on other
occasions. Henceforth that procedure remal.ned the custo;n in
France: the prayer for the dead king was said z>1,1,1;::E then, after a
short silence “long enough to say a Pater noster, the acclama-
tion of the new king followed. However, the prayer for the deﬁd
‘king as well as the proclamation of thc? new king were _grad_ua y
reduced in length, until finally the briet 1mperson?1 cries, 1?ter-
rupted only by short ceremonial, were 1_'1eard: L.e rot est mort! . ..
Vive le roi! This brief and depersonalized version seems -to have
made its first appearance at the interment of Louis ?(II, 1_n 1 5}5,
whereas an intermediary formula—the short successive cries with
the mention of the individual names of both the dead king and

i i i i i Monstrelet, Chronigues, ed. Douét
d'::::‘ hzgofrzr:olf'lgislz ‘cilisclr;r]:iﬂ:efnli'g:it::ﬂl;5”7-62)_, Iv, 10! “Sy fuqlorés; Ell::ie m::
banitre de France dedans la chapelle, et donc lesditz officiers commenc cry

hault et cer par plusieurs fois Vive le Roy!” For the date {Oct. goth instead of

Oct. 2 h} ec € EY OP cit Ch.vir II.EOE.
41: y 8 Giesey, .| .y f} |
24 I Ch rles VI and IIﬂnIY VI TEPOT ted here are from the CI1gina. X
The ies for a 3 !
YCI. ries VI the oldest Ms of Wthh

ter

r. Giesey not only for allowing
mtributing additional relevant
1s own excerpts from hitherto

{Paris, BN..ir.18674.fols.119f) is reproduced by .Giesey, Royc.;l. Fun;ml:g ?ap;g::;c i

II. The ey “No@l” is reported, eg, in Ch’ro-tuque t?u Religieux Ge ain : :

ed. M. L. Bellaguet (Coll. des documents inédits, Paris, 18%2), v1,496. . son. de .‘
826 Mathieu d'Escouchy, Chromigues, ed. G. du Fresne de ]?heau:.n:ou‘r]II (' . &

Thist. de France, Paris, 1865-6.), 11.443f, relating the funeral of Charles in 1461.
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the new king—apparently was used before 1515.%% This is all the |
more likely, since in 150g, on the death of Henry VII of England, |
the English funerary ceremonial observed that intermediary style.

The stewards broke their staves, the vault was closed,

and incontinent all the herauds did [take] of theire cotearmours
and did hange them uppon the Rayles of the herse: cryinge lament-
ably in French “The Noble kynge Henry the Seaventh is deade.”
And as soone as they had so done, everie heraud putt on his cote-
armour againe and cryed with a loude voyce: “Vive Le noble Roy
Henry le VIII®e,” which is to say in englyshe tonge “God send the
noble Kynge Henry the eight longe life.”"s27

The English procedure which, in all likelihood, followed the
cxample of the French ceremonial, suggests that the short succes-
sion of the two brief cries, though as yet with the invocations of
i ‘the kings' names, actually was the French custom before 1 509, a
3 consideration which sends us back to the funeral of Charles VIII,
in 1498.** The later omission of the individual names certainly
brought into prominence the perpetuity of the Dignitas as such,
severed from its impersonators; but it is impossible to tell whether
this was intended or not. What matters here is that the cries “The
king is dead! Long live the king!” which—with or without men-
tion of proper names—powerfully demonstrated the perpetuity of
kingship, were introduced in England at a time when in the Inns
of Court the maxim saying that “the king as King never dies”
was just about to be formulated.

A broad political idea has been given expression through the
|
|

funerary ceremonial in lapidary terms and in a dramatic display.
Nevertheless, the famous cries were neither the first nor the only

328 It is commonly assumed that those cries were heard, in their shortest form,
for the first time at the funeral of Francis I, in 154%; see, e.g., Bloch, Rois thauma-
turges, 218f; Schramm, Frankreich, m,12g (= 1260,n.4). The depersonalized cries,
however, are actually found already in = contemporary rteport of the Funeral of
Louis XII in 1515: L'obséque et enterrement du Roy (Paris, 1515), reprinted in
L. Cimber and F. Anjou, drchives curieuses sur Phistoire de France (Paris, 183p),
Ier sér., 1,69f. Cf. Giesey, Royal Funeral, Ch.vim,nos.5of, for further detail,

827 The relation is preserved in Brit.Mus., Harley MS 3504, folsggr-v (ancient
271), a copy of which Dr. Giesey kindly placed at my disposal.

228 French, being the lanpuage of heraldry cannot, of course, betakemaseviderre———————
of the French origin of the ceremony. The cries, however, are not found in the
ceremonial of the interment of Edward IV, in 1483 (cf. Brit.Mus., Egerton MS§ 2642,
fols.186v-1887), while they are almost verbatim the cries used in 1408 at the funeral
of Charles VIII of France; cf, Jean de Saint-Gelais, Chronique, in Th, Godefroy,
Histoire de Louys XII (Paris, 1622), 108; cf. Giesey, op.cit., Ch.vim,n g,
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DIGNITAS NON MORITUR

sitterance of the idea of immortal kingship within the framework
of royal funerals.

Coins, or coin-like productions, of the sixteenth and seventeenth
centuries displaying a Phoenix are not rare. The mythological
bird was, for example, an emblem of Queen Elizabeth signifying
her virginity as well as her singularity: sOLA PHOENIX is the in-
scription on some of her coins, and as UNICA PHOENIX she is
celebrated in a medallion issued in the year of her demise,
1603 (fig. 22)°* A different idea was expressed by a Phoenix
medallion struck by English royalists in 1649, after the execution
of Charles 1. The obverse shows the profile head with the legend
CAROLVS-I'D:G:MAG!BR:FR:ET-HIREX. The reverse has the legend
CAROLVS'II'D:G:MAG:BRIT: FRAN: ET-HIBER:REX; but instead of a por-
trait, it shows the Phoenix rising from his burning nest, and the
inscription: EX'GINERIBVS (fig. 23). About the meaning of this
memorial medal there can be no doubt; it was struck with the
clear intention to assert against the Lord Protector and the Gom-
monwealth the perpetuity of hereditary kingship and of the royal
Dignity in general: the king’s son rising as a Phoenix ex cineribus,
from the ashes of his father—or, though less likely, from the
shambles of the monarchy** Even more telling is the design of a
jetton for the French king, devised a few years earlier, in 1643,
to announce the death of Louis XIII and the accession of Louis
X1V (fig. 24). It shows the Phoenix in his mountain nest, illumined
by the rays of the Sun. The inscription, borrowed from Vergil's
Fourth Eclogue, reads: Caelo demittitur alto, “He is sent from
high Heaven”—as dynasts were supposed to be ever since the
thirteenth century.®* The gist of the design, howevet, is given in
an additional explanatory note, saying:

s29 Hawkins, Medallic IHustrations, PL. v1,7.8,0; cf. viL17, and, for the medallion,
J. D. Kéhler, Munz Belustigung (Niirnberg, 1729ff). xxrze5f. CE. above, n.245-

380 Hawkins, of.cit., Plxxxig. My reproduction {fig. 23} is of the copy in the
Hunterian Museum at Glasgow, a cast of which was kindly provided by Mr. G. K.
Jenkins, of the British Museum. The royal Phoenices were said to make England

another Arabia, at least according to Ben Jonson, “A Speach presented unto King
James on the Birth of the Prince.” in The Poems, ed. B. H. Newdigate (Oxford,

bl £
1930y, 2t

Another Phoenix, though the first is dead,
A second’s flowne from his immeortal bed,
To make this our Arabia to be
The nest of an eternal progeny.

a31 See above, n.58.
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The Phoenix is born and soars from the cinders of his father by
the influx sent to him from heaven and the sun. In the same way,
the king is given to us miraculously from on high: and from his
father’s lit funébre he soars to his own lit de justice.o

The metaphor was not badly chosen, for we have to recall that
the French king made his first solemn appearance in the Court
of Parlement as legislator and supreme judge—that is, held his
first lit de justice——almost immediately after his accession, and
sometimes even before his predecessor king was buried, s The
tichly decorated throne couch with its baldachin was said to be
the place where “one sees Lex et Rex reposing under the can-
OPY . - . , sees them together on that bed of Justice,”2 anq
accordingly a medallion displaying the lit de justice (fig. 25) pro-

32 Paris, Bibl. Mazarine Ms 4395, folav (I owe the photograph [fig. 24] to Dr.
Giesey), contains a series of designs proposed for the Toyal jetton for New Year’s day,
1644. The note on the Phoenix design reads:

Le Phoenix mnaist et s'eleve dey Cendres de son pere par I'Influence qui luy est

envoyée du Ciel et du Soleil. Ainsy le Roy nous a esté miraculeusement donné

d’en-haut: Bt du lict funébre de son pere il ¥eleve A son lict de Justice.
The Phoenix symbol was not infrequently used in the French court ceremonial
of the 16th century. For example, the Order of the Holy Ghost, founded by
Henry III in 1549, was originally to be called Order of the Phoenix, because, argued
the courtiers, that bird was *the only creature of his kind, and without any
baragon,” and therein resembled the French king who “was the Phoenix of all
kings in the world.” See. André Favin, The Theater of Honour and Knighthood
{first published in 1620; English version, London, 1623), 416. Moreover, in 1600, at
the enirée of Maria de' Medici into Avignon—she came as a bride to marry Henri
IV—a triumphal arch wes erected showing in a spandrel the Phoenix with the
inscription addressing Masia: O felix haeresque tui (quotation from Claudian; see
above, n.2p2), making allusion to the hope of an heir to the throne from the
marriage, eventually Le betit phénix (above, n.269); cf. André Valladier, Labyrinthe
de U'Hercule Gaulpis {Avignon, 1601), 187 (cf. 200); cf. Giesey, Royal Funeral, Chx,

338 Both Louis X1V and Louis XV, infants at the time of thejr accession, were
carried to a lit de justice before their predecessors were buried; cf. Holtzmann,
Franzdsische Verfassungsgeschichte, 815. On the lit de fustice, see Church, Consti-
tutional Thought, 150ff; F. Funck-Brentano, L'ancienne France: Le rof (Paris, 1g1g),
1586 see next note.

884 Bernard de Ia Roche Flavin, Treize livres des Parlemens de France, 1v,ca
(Geneva, 1621), g53f, gives the fullest description of the /it de justice; cf. §g, P-355:
- On void que Rex et Lex ge Teposent soubs the couvert [— ciel ou daix; cf,
§8. p-358] de ceste sale . . . , on les vold ensemblement en ce lict de Iustice , , .
Needless to say, Justice is considered by the author to be almost a French monopoly:;

cf. §15, p.356 (talking ahout the main—de—Fustive, which 13 claimed to be an

exclusively French attribute), “pource que la Tustice est nee avec 1a France, et a son
droit hereditaire en la terre de France, comme i1 Y @ des pays qui sont doiiéy de
choses rares, et qui ne Peuvent venir ailleurs,” India hag odoriferous trees; Persia
has pearls; only the North has amber, “Aussi il n'y a qu'une France, on s'exercent
les vrayes functions de la Tustice,”
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DIGNITAS NON MORITUR

ma lex, “From here there emanates the supreme
jaw."* The kingdom could not be left for ever so short a time
without the continuity of Law and Justice which the king per-
sonified, and therefore the new Phoenix had to soar instantly and
directly, without Joss of time, “from his father’s deathbed to his
own bed of ]ustice."‘ Once more, the notion of Justice was destined
«0 have some bearings as a symbol of sempiternity.

At the king's funeral, the privilege of carrying the four corners
of the mortuary pall fell to the four “Presidents of Parlement,”
that is, the four highest judges of the kingdom's supreme court.
This custom can be traced back to the fourteenth century,®® and
the reason for this distinction is given unanimously by later

authors, who explained

that- they [the presidents] represent his [the king's] person or the
doing of Justice [in Parlement]}, which is the principal member of
his Crown and by which be reigns and has sovereignty. . . 237

o represent in Parlement the person of the king and
Justice of the realm, should be closest to the

.338

that they, wh
govern the sovereign
body of the king. . .

The four presidents, however, were not only metaphorically un

vray pourlraict de Sa Majesté, but also their regalia passed as

ass Claude-Frangois Menestrier, Histoire de Louis le Grand (Paris, 16g1), pl-28.
The design is patterned after the paleo-Christian and pagan Etimasia, the empty
throne of gods and rulers, Jater of Christ; it here is adapted for the legislating
king: canopied, displaying on the seat the scepter and main de justice, showing
on the back the emblem of the sun, and flanked by Justice and Faith. For another
pattern of representation, the lit de justice at Venddme, in 1458, see Le Comte Paul
Durrieu, Le Boccace de Munich (Munich, 1g09), piff, and pl. I An idea closely
rclated to the medallion of Louis XIV is expressed by the device of James I:
A Deo rex, a rege lex; cf. Schliermann, “Sakralrecht des protcstantischen Herr-

schers,” 344.

338 See mext note, referring (o 1364. Giesey,
inclined to believe that the privilege goes back to 1350
possibly to 1328 (Charles IV).

997 “Et portérent le corps dudit Roy les gens de son Parlement . . . pour ce que
ilz representent sa personne ou fait de justice, qui est le principal mermbre de sa
coromme, et par lequel il Tegne et a seigneurie.” Chroniques des régnes de Jean II
et de Charles ¥, ed. R, Delachenal (Société de Thistoire de France, 1610), 1,343

ssg*_, , ilz qui en parlement representent la personne du roy et qui gouvernent
j i ne. soient au plug prés du corps du roy.” CE Céré-

Royal Funeral, Ch.vmnossf, is
(burial of Philip VI, or

a =3 icg o4 eralne o 0Yd
monial de Vinhumation de Charles VI, ed. Giesey, Royal Funerai, APPE
the same passage the four presidents are described: “vestus de leurs manteaulx

vermeils fourrez de menu vair.!
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le vray habit dont estoient vestues Leurs Majestez. The costume
of the justices consisted of a bright red robe trimmed with miniver
and probably reflecting the royal purple, just as the cardinal’s
red tunic reflected an authority affiliated to the cappa rubea of
the pope; it can likewise be traced back to the fourteenth cen-
tury.**® Moreover, as a special mark of distinction, the justices
were entitled to wear threce pendants of gold ribbon or silk
attached to their shoulder, called sometimes le bouton d'or: there
is reason to believe that this decoration derived from the three
pendants of the royal (originally imperial) shoulderclasp, the
fibula, often mentioned by the mediaeval jurists as one of the
four insignia of imperial majesty, the others being the purple, the
scepter, and the diadem.** There can be little doubt that the red

239 Funck-Brentano, Le roi, 151f, has collected a number of interesting remarks
concerning the identity of the robes of the king and of the presidents, drawn
chiefly from La Roche Flavin, FParlemens, x. ccay-zs, pp-yoziE.

340 See Giesey, Royal Funeral, Ch.vnos.g,15 for a miniature of the funeral
procession of Queen Jeanne de Bourbon (d.1378).

241 For the bouton d'or, see La Roche Flavin, Parlemens, %.c.25, §12, P- 796; also
Funck-Brentano, Le roi, 152,0.5. For the Roman imperial fibula, see, e.g., Richard
Delbriick, Consulardiptychen wund werwandte Denkmiler (Berlin, 1926-2g), 40
{plainly visihle in the Justinian mosaic ar San Vitale in Ravenna). CE, eg., Lucas
de Penna, on C.11,84,n5 (Venice, 1582), 393: “quatuor sunt insignia regalia, scil.
purpura, fibula aurea, sceptrum et diadema'; see also Lucas de Penna, on C.11,11,1,
n.2, p.401; Matthaeus de Afictis, on Lib.aug, 1,20 (21),n.1, fol.iogv. Further Isidore
of Seville, Ethymol., x1x,24,2, quoted, eg., in Graphia libellus, cg, ed. Schramm,
Kaiser, Rom und Renovatio, 11,95. De la Roche Flavin, lec.cit., refers also to the
Hellenistic and Biblical model, I Macc., 10: 8g: “Et misit [rex] ei [Jonathae] fibulam
auream, sicut consuetudo est dari cognatis regum” (also I Macc., 11: 38, and 14: 44).
That is to say, Jonathan received the fibulz aurea as amicus regis {cuyverdhs Tob
Basihéwy), which was an official title designating a high-ranking member of the
privy council; see John Crook, Consilium Principis (Cambridge, 1955), 21f. Now,
the consiliarii of king or emperor were officially amici regis or

imperatoris, a fact
well known to the mediaeval jurists; see, eg., Lucas de Penna, on C.z,a6,rubr.,

1.1, p.708, who, vice versa, interprets John 15: 14f (Christ addressing the Apostles:
Vos autem dixi amicos), almost constitutionally: amici Christi — privy councillers
of Christ. Since the French presidents just like the chancellor and two or three
other high-ranking officials—were of course sonsiliarii regis, they received the hadge
apparently in their capacity of amici regis. This hypothesis perhaps finds support
in Graphia libellus, c21, ed. Schramm, Wa1o4: at the investiture of a judge the
emperor “convertat fibulam [manti] ad dextram partem,” signifying that on the
open right side of the mantle “lex ei debeat esse aperta.” Cf. La Roche Flavin,
Parlemens, xc.25, §12, p.yg6, for the restriction of the bouton d'or to the right
shoulder; see also, for a few remarks (not_always correct) on the history of the

insignia, J. Quicherat, Histoire du costume en France (Paris, 18%%), 324. How and
why the pendants of the fibula turned into three golden or red ribbons, can be
gathered from Carolingian miniatures; see Schramm, Kaiser und Kénige in Bildern,
n, plig, also pls.gh,18a,28; cf. Deér, “Ein Doppelbildnis Karls des Grossen,”
fForschungen zur Kunstgeschichte und christlichen Archdologie, 11(1ggg), 111
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robes as well as the boulon d’or were supposed to mirror royal
insignia on a smaller scale. Not in vain were these high judges
called pars corporis principis, “part of the king's body.”*

This digression into the study of costumes was necessary to
understand vet another privilege enjoyed by the justices. While
at the Toyal funerals all the mourners and the whole cortége were
clad in black or displayed signs of mourning, the pall-bearing
Presidents of the Paris Parlement alone appeared in their bright
red robes. They were exempts de porter le dueil, “exempt from
weatring mourning,” as an eye-witness of the funeral procession
of Francis 1 (1547) explained, “because the Crown and Justice
never die.” This exemption of the high judges from wearing
mourning, first mentioned in 1422 in connection with the funeral
of Charles VI, goes back to the fourteenth century as the minia-
tures disclose.”** The cxplanation of this custom, however, was

always the same,

Aucuns avoient leur manteau rouge,
En exemple et signifiance
Que Justice jamais ne bouge
Pour trespas du Roy, ne muance. . . .

writes Martial de Paris, describing the funeral of Charles VIJ, in
1461, while Jean du Tillet, writing a century later, remarks

842 Charles de Grassaille, Regalium Franciae libri duo, 1, jus xu (Paris, 1545),
116: “Item illud magnum consilium dicitur proprie consistorinm principis . . . et
in corpore unde sumitur.” Cf. Church, Constitutionel Thought, B4. The termi-
nology clearly derives from C.g8)5, where the emperor styles his consilium the
consistorium, and understands the senate as pars corporis nostri; see above, Ch.v,
n.4z; also Ch.iv,nos.188 and 1g5.

943 Vieilleville, Mémoires, ed. J. Michaud, and P. Poujoulat, Nouwelle collection
des mémoires sur Uhistoire de France (Paris, 18g6-30), ™x,63: “. . . car les presidents
et conseillenrs de la cour de Parlement I'environnoient [that is, the king's effigy; see
below] de toutes partes, en leurs robbes rouges, exempts de porter le dueil, avec
cette raison, que la couronme et la justice ne meurent jamais; de laquelle justice
ils sont, soubs 1'autorité des roys, premiers et souverains administrateurs.” See below,
n.376, for Vieilleville ag onlooker in the suite of Henry 1. Alse De la Roche Flavin,
Parlemens, xu1,c.88, §1o0, p.1181: "La Tustice, et mesmes l'authorité des Parlements
est estimee tousiours durer en ce Royaume, soit le Roy mort, prins, ou absent. Et
en signe de ce, les officiers des Parlements és obseques des Roys ne sont vestus de
dueil, comme tous les autres, ains d'escarlate . . .5 of. ibid., §29, p.1186f, where the
rubric says “Le Parlement en corps ne porter iamais dueil,” and the text stresses

once more: “Mais la Cour y assiste [aux obseques] en corps en robe rouge, et
‘efhgi i i ccompagnant le Roy

ce golden or red ribbons, can be
\m, Kaiser und Kénige in Bildern,
sppelbildnis Karls des Grossen,”
m Archdologie, 11(1953), 111.

en son lict de iustice.”
344 See above, nos.338,340.

845 Martial de Pazis, dit d’'Auvergne, Les Vigilles de Charles VII, in the edition
of his Les poésies {Paris, 1724), I,170.
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i fatls (aliquibus £xceptis) reddit jus , , | Ideo, de curia Franciae
patest dici, quod de Romana dicitfur] . . ., qued solennibus diebus solennes Pro-
cessus facit.” See De I Roche Flayin, Parlemens, XLe87, pp.aivgf, for the
exceptions {including a king's funeral when les Cours de Parlement assistent en
corps) which match, by and large, those tnumerated in €g,196 and 9. On that
basis, already Frederick IT ordered, Lib.oug, 150 (52), that “iustitiarij .
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acal of uninterrupted activity of the law
o C.g,12,9. In France, that Principle had beep valid ever since the 1g3th century;

see Durandus, Speculum furis, 1, Partic., “De Feriis,"” §1.n.10, po: », quia nulla
lex potest curiam Principis coarctare, gquin possit quolibet tempore jyug reddere,
etiam diebus feriatis . | - Nam ipse est Jex animata in terris , . Et pro hoc potest

eXcusari consuetudo curize regis Franciae quo[d] tempore Parlamentorum ~mnnj
die jus reddic, .,
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348 Baldus, on C.a0.,ubr.,ni6, folegem: **. . . quiz nom ex vi talls m

fuit facta delepatio sed ex vl OI dinariae iur' icti i vi licet moriatun
g i i i 1sd10t10n15, quae lget ] ,
. [. ¥ etur pera iam T ia etiame
’ i 1 P ’ q A
interd mperatio Ft velle v detu 1M tor]| etl 0st mortem u

i i uae
contulisse videtur: omnia enim placent principt q

B e udices et verh fiunt, nisi contra legem sint.”” See above,

per suos iudices etiam post mortem suam

i the
n.zﬁgg-See Th. Godefroy, Le cérémonial de France (Paris, 161g), 3of, for

les VIIT,
“L" 4 Venterrement du Roy Char

f Pierre d'Urfé (“L’'Ordre tenu »

gar:o?::; c;:r Messire Pierre d'Urfé, grand escuyer de France”)
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duplication contrived in modery times: the rites connected ip |
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E. Bickermann, “Die
Senschaft, xxvy (192g}, Excursys,
hichte der Portritbildnerei in Wachs,” Jahtbuch der
gen des allerhchsien Kaiserhayses {Vienna), xxx (1910},
195§ Giesey, Royal Funeral, Ch.vr, Andreas Pigler, "Portraying the Dead,” Asiq
historiae artiygg, Academiag scientiorum Hungarige, 1y (1056), 1-75, quoted b
Harald Kelley, "Effigie,” in Reallexikon zyy Deuts, ity j

hen Ko € v (1g56),
743-749, was nor Yel-aceessible 1o g,

282 See, In addition to Hope, “Funeraj Effigies,” gs0f, also S. Moore, “Documents
relating ta the Death and Burial of King Edwarg II," Archaeologia, Li1 (1886),
215-226.
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ifici scepter.® Wherever the
< e al'tlﬁﬂi Irllzizii) ?;deg;?r:rl;i“ tlfe effigies were ?c;nc;—

i alty: enclosed in the coffin of lead,
for?h uﬁﬁd;‘tx: Txil;isdoglroz caYs.ket of wood, there rested the
which ltSGh king, his mortal and normally visible——t.h.ough now
corpse of tb?)d n,atural; whereas his normally invisible _bo%'ly
im’}ﬂ_blﬁ‘— onythis occasion visibly displayed by the efligy in its
pOhmj;.;zasregalia: a persong ficta—the effigy—impersonating a
pomp pe
P s ﬁd;fé;:s)t:g?;lf)ajgh perhaps not totally absent from tllle

Id?as sfuc erar cer:amonial either, became very pronounced in
Sy uItI: theyusage of the effigy was introduced in that country
Ffaﬂce Oni'se of the fateful year 1422. King Henry V of England,
in the cl(imdied at Vincennes. In agreement with English custom gn
ey was repared for display on the coffin—perhaps already in
e fndpmost certainly in Rouen.**® When, a few weeks after
o of Henry V, Charles VI of France also died, the Du'ke
ﬂ;e}}ifi?;:fl as mentioned belore, was responsible, di;ectly {)1’ (1)1:1
y ’ ements for the French king's funeral. !
%f;?igsfzzts;;a?g Paris on November 5th,f (ghjzst l\jjelfc;{l:r E:

i re an effigy o arles
e Ordlle\ll.o‘:z:ngljal:: Ii 1ttc;1.p I[(':II:: :ecords (;gfY the funerary expenses
e cmth's order was executed in considerable hurry.**® That
?hOW o asla result of the peculiar circumstances of the year

1184:;) S?frljlen simultaneously the Anglo-Frenclln_ limd :h:; 1;;“:::
Fren,ch kings died and were buried, the En% 15t c{:t:;s; oFrance.
hibiting the king's funerary efﬁg.y was tr‘a‘nsp a;l e o France.
Henceforth the royal efligy 11-te1rallyr playe. al rt:3 o n e
funerary ceremonial of French é{;?gt;ellz Ifa,(;t,d {13: é) ;zdy. e,
Pendem' r::c O;:et;;j:r]};:iﬂzft&aﬂes de Ggrassaille, rsserted thfa.t
itlljzollzlifg of France has two good angels as guardi-ns: one in

whil
circumstances we

" 1 Effigies,” 531. . -
:ziil:’ P: ‘g Filxllnt:;z caseE of Richard II, Henry VI, Edward V, and Richard I

355 For the di he & Y 1n olue Mo elet, ,1121; 10 e Tlies
d splay of tl Elg Rou n, see nstr let, 1v,112f for th I

£ St.-Denis the French chronicles do not mention an eﬂigy SPCCIﬁCallY, see, how-

a 7]

prita H it ed—T—FearaeOxford, 1yam, 335:,
etailed j ora
ev}f_r»h .e vlt?l;: :t an efigy Was used from the outset; see Giesey, Royal Fun ,
which impli

Ch.v1, nos.100f. )
258 See Giesey, Ch.vinos.g6f, for details.
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Teason of his private person, and the other in reason of his royal
Dignity,"”s Indeed, if the king according to Jean Gerson had
“two lives,” he could not have less than two a

son and his Dignity, disseminated for centuries by Italian jurists,
was not absent from French political thought either, s But
whereas the nature of the Dignity was normally expounded in
court and in council only, it was a peculiar knack of the French
to make the Dignitas also visible and €Xpose it to the eye in
pageant and ceremonial. The King “himself is not the Dignity,
but acts the person of the Dignity,” said Pierre Grégoire, a French
legist writing in the Jast quarter of the sixteenth century;*® and

he pursued that idea in a remarkable fashion. Crown and diadem,
he remarked, were external accessori

in that connection, Grégoire

arrived at an unexpected statement: “The Majesty of God appears

in the Prince externally, for the utility of the subjects; but
intemally there remains what is human e Grégoire, when rele-

gating the “Majesty of God” to (he external display of regalia,

937 Grassaille, Regalia Franciae, 1, iug XX, p.210: “Item, Rex Franciae dues habet
bonos angelos custodes: unum ratione suze privatae personae, alterum ratione
dignitatis regalis,”

%8 For Jean Gerson, see above, Ch.v,n.76. Sce further Church, Constitutional
Thought, 2g3n.1, who Quotes Frangois Grimaudet distinguishing between the
Prince as Prince and the individua) Caesar; or René Choppin, De domanio
Francige, HLtit.5,n.6 (Basel, 1605), p.a4g: . | . dignitati magis quam Ppersonae
concessa,” See also Pierre Grégoire, De republica, x,ci,nr1 (Lyen, 160g; first
published in 1578), p.266C: all belongs to the Prince in times of an emergency
“in qua principis dicuntur ut principis . . . , pap Principis privati.” See, however,
Church, op.rit,, 309, who emphasizes that by the end of the 16th century “the

extreme absolutists redyced drastically the traditiona] significance . . . of the dis-
tinction between the king and the crown |, . -

859 Grégoire, op.cit., VIC.3,n.7: “Docendus e

st itaque prinrfpu
se ips dignitatem quam

iy
; gerit. Nam ipse non est dignitas: sed
agit personam dignitatis.”" The whole chapter (PP-137fD) is devoted to the Dignitas,

390 Grégoaire, loc.cit,, n.7 (quoted by Church, op.cit, 248.n.12), also n.g: “Principum
insignia . . . » quae habent dignitatis numen, non adimupt hominis naturam et
quod humanum est . |

881 Grégoire, loc.eit,, n.a:

Maiestas Dei in Principib
subditorum, sed jnrps reman

€t quod humanum est”
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more sought to be paradoxical than did his contemporary
- the Channel, Coke, who made the striking observation that
e ortal king was God-made, but the immortal King, man-
Szd:.lw However, the visibility of God in the rega}ia "f-or the
utility of the subjects” makes us think of Thackeray's caricature

(fig. 26) in which the great novelist pokes fun at Rigaud's famous

painting of Louis XIV by juxtaposing. thle ﬁ'n'fll pompous stat(i

ortrait and its two components: the king's pitiful body natl.n"a
End a dummy decorated with the regalia.**® In fact, for the utlh-ty
of the subjects, the Majesty might as V\{ell be ve_ste:,tl externally in
the funerary effigy by the means of which Fhe king’s person seer;x-
ingly doubled: the two bodies, unquestlox{abl'y umt_ed in the
living king, were visibly segregated on tl,le king s demise.

Actually, the importance of the king’s effigy in the_ funerary
rites of the sixteenth century soon matched or even eclipsed that
of the dead body itself. Noticeable as early as 1498, at the funeral
of Charles VIII; and fully developed in 1547, at the rites held for
Francis 1, the display of the efigy was cc.)nm':cted successively with
the new political ideas of that age, indlca_ttmg, fo'r example, that
the royal Dignity never died ar}d that in the image the dead
king’s jurisdiction continued until the day he was buried. U-ml:'ler
the impact of those ideas—strengthened by }nﬂuepces deriving
from the mediaeval tableaux vivants, the Italian trionfi, and t}ne
study as well as the application of classical t(.:xts——the ceremonial
connected with the effigy began to be filled with new contfents and
to affect fundamentally the funerary mood itself: a new t_rmmpl_lal
clement came into the ceremony which was absent in earlier
times.

Apart from other changes, that new mood led to the replace-
ment of the simple bier on which in former days the corpse had
been carried, by the triumphal “chariot d’armes” on which hence-
forth the effigy rode—at first on top of the coffin, late_r alone and
separated from the corpse.** Hence, to the lugubrious aspects

882 Coke, Galpin's Case, folao: “. . . ome a matural body . . ., and this body

i i i j h ... : and the other is
is of the creation of Almighty God, and is subject to deatl cee _ '
;S ;olitic bady . .. framedgby the policy of man . . . and in this capacity the King

1 Be immortal, invisible, not subject o death ———* .
! :ﬂs;;ir;eijn?a Jenkins, The State Portreit (Monographs on :Archaeology anq F1}r:e
Arts, m1 [New York, 1947}, fig.63, cf. p46. See Thackeray, Paris Skelch Bocllh, in the
Charterhouse edition of the Works of Thackeray (London, 1go1), xvi, facing p.3i3.

304 While at the funerals of Charles VIT {1461) and Charles VIII {(1498) the
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ertain tinge also to the mediaeval
pt of triumph did not mean to
egnatio with Christ in heaven,
lead king’s conregnatio with the
h of which the substance had
ich still was visibly represented
r.2% For the last time, the dead
ynity.” Moreover, the deceased
Judge in heaven in a different
ing was buried with his crown

now, however, he was naked or

le to heaven as a poor wretch,

for the effigy, the true bearer

. Dignity “which never dies.'ses

a separation took place at the funeral
7), the coffin in a black draped chariot
the effigy, in full royal triumph, was
nor. For the details of a complicated

arly as the 1560’s by Du Tillet, Recueil
t he remarks that with Francis 1 and
s de l'effigie, et mis dedans le chariot
nme est vray-semblable) l'effigie plus
ont depuis esté rendues les honneurs
dien que par la future resurrection il
: of the image which receives on earth
lecaying corpse which nevertheless will
of Resurrection. For the conregnatio
the Redeemed at large, but especially
iramm, “Herrscherbild,” 222-224; also
Reichsidee (Jena, 1938), 155E.

were opened during the Revolution,
i VII were found in Toyal robes, and
stice and ring (not always all of these
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ium, as the saying is, was 'liturgically_bifocatlz a “liturgy oi
B 3 had been developed side by side with the norma
the courtf he Church. At the French funerary rites, another
li't ity d';vfaloped: one ritual of the Church, obsetl-ved by the
bifoce the misery of the naked or halfnaked man in the c-ofﬁn
le'fgy fmr11 there remains what is human’), and another ritual
) n’lmrnateY celebrating through the effigy the immortal and regal
OE‘ thf‘: e ed on the coffin (“externally there appears the
Il\jfllgms?; g’? I:();v);d") The triumph of Death and the triumph over
e L si ide.
Deathl wefﬁi:f&i&:ﬁi?il; ceremonial connected w'ith the eﬂigy
shgiﬂbi ?nentioned here to illustrate tgehc.:ontrilgl;ionugs JDT;EI;?“;;?;
ing’ ins and his u ,
e 'd;ail:ffaieeliriflz rg?iI:jrll prominence. At the funeral of
;f a‘;gicl the encoffined body in the flesh was exhibited for ;bct);]l(:
) : :
tern days in the hall of the palace.l Th;l;ntzz I;c;llle::l;g H(;E:.l%:hﬂe e
coffin containing the corpse was p ace hie
lifelike effigy of the king, made by _Frang?ls” ,
ttlr;(ejkhzil:t.: t1;>hl(:1ce and laygiz:. state—the so-called "?mlz;juist;;rec:)ﬁi
on its head, the hands folded, scepter an_d mazfn ur]n shice on
pillows on either side of it (fig. 27).**" No signs o hmciOth 0? o
visible in the colorfully decorated room in which ¢ f,
867 The picture shows not Frzu?cis I, lguiv iIt-Ihentll'_lye In\;t;nolglsp-lﬁzé%ds?g::e&zug';
Benkard- Uﬂd'_)’iffg o Pllllcéilcltrclﬁvg:elr: from the extracts of acc_ounts, puhlis%'led
effigy of Frandis 1s not Pre.se;;ce'des arts & la cour de Frence (Paris, 1?50), I,B.E 9o,
Tt he ‘%fmﬂi;; Francis I can be completely reconstructed: see Gle.‘st(;?é
g le ‘éltel len.gt. For the “imperial” crown of the Frf.'nch ku:g‘si,e 53(2;i e
ﬁ:jg afi.lrf;;:;;al st-u,dies by Josel Deér, “Die abendlindische Kaiserkron

ittelalters,” ard “Der Ursprung der Kaiserkrone,” Schwetze?n].;dle ﬂf:zi;c;;g]:itizg;
gﬁgﬂeﬂ:‘ei::;; Geschichie, vii (1949), 53-86, aru‘i:1 gﬁ({aggg), (i;-Sgéhr:mm' Kods oom
o o ttila';hi:skn;%stc?szrzzlczie?ﬂn in dEtail, whereby interesting a;pe;:
Ty be el I,zclﬂ.O)f om theyFrench jurists. For the lit d’honneur of Fr:anc:;. > See
Gios e atreost the trinmphal character. It is interesting to note 1nb 1;f oo
Giesey, who Stll-wl‘aﬁsm"-called Castrum doloris (liturgicaily called als? tum da)the (he
Prassia [h?t t errc:ederick William I and Frederick the Great) d1sp1a3ife. e
gty _Elngs (1usive1y as the picture published by Benkard (Um ﬁ;mgﬂ‘1 ;‘r:
umphalt; or EX;) showsj clearly: a canopy of gold brocade 'VaL}lt?'d tte Ifor%:ait"
Et)é:];.hz:::v c%%‘:? on the back of the canopy was the dead king's “State

g~ with CTharles VITI, however, the
‘hout any royal attire or insignia, Cf.
aris, 18o1), I,xcixff: “Notice historique
aye de Saint-Denis.” The same account
)i Extraction des cercueils royaux 4
Y, Royal Funeral, Ch.vn.nos.14,15,34.

i €
bel ), while a trumpet-blowing Victory ot winged Gemusd gafl'(::,i Eﬁe
Dlace ¢ n‘”lli n consecratio eagle or of a Christian angel) ascended o
Placefdhtheanoomaand carried as an imego clipeata the menogram ﬁo;.lnsh Eas\:nr_a
ll:aop tiatt firile hl;’:l joined the heraldic emblems) of the dead 1;)1:1% ihich A~
w‘feird conglomeration of many symbols (e:fceptmg Christian symbols,
ently did not fit the mood of an apotheosis).
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gold lilies on blue ground, and other heraldic emblems dominated.
On either side of the lit d’honneyr were altars on which the clergy,
almost incessantly, celebrated masses, and at the foot of the bed
was a vessel with holy water for the visitors who came to asperse—

that is, keep away the demons, not from the dead man’s soul on
its journey to heaven or fro

but from the Dignit
anyhow,3es

During that period, the image
Pierre du Chastel, which was re
attended as though the dummy w

m the flesh destined to return to dust,
Y in effigy which had its own guardian angel

(according to the description of
peated by Jean du Tillet) was
ere the living king himseif:

The table being set by the officers of the commissary; the service
carried by the gentleman servants, bread-carrier, cup-bearer, and
carver, with the usher marching before them and followed by the
officer of the cupboard, who spread the table with the reverences
and samplings that were customarily made. After the bread was
broken and prepared, the meat and other courses were brought
In. ... The napkin was presented by the steward to the most digni-
fied person present, to wipe the hands of the Seigneur [ie., the king
in efligy]. The table biessed by a Cardinal; the basins of water for
washing the hands presented at the chair of the Seigneur, as if he
had been living, and seated in it. ‘The three courses of the meal were
carried out with the same forms, ceremonies
were wont to do during the life of the Sej
those of the wine, with the presentation
hours that the Seigneur had been accu
at each of his meals, , . 360

of the cup at the places and
stomed to drink, two times

These services rendered to an image are as startling as is the

active participation of the Cardinal and the clergy. To be sure,
there were ritual services proffered

to sacred images—anointing,
censing, aspersing, laving.

**® And to transfer quasi-relj ious honors
9 B

888 For the puardian angels, see above, n.
of the dead, see Ludwig Eisenhofer, Hend
burg, 1g932), 1,508. The aspersion of holy i
Practice, just like the annual washing of some images; see, e.g., for the washing of
the Volto santo, W. F. Volbach, “I1 Cristo di Sutri e 1a venerazione del 88. Salvatore

del Lazio,” Rendiconti dellz Pont. Accademia Romana di Archeologia, xvn (1940-41),
97-126. See also below, n.g7o.
249 Pierra dy Chastel_r

357. For the meaning of the aspersion
buch der katholischen Liturgik (Frei-
mages at their dedication was common

fe—Trespas, Otreques e Enierrement de trés hault, trés
Puissant et frés magnanime Francoys, par la grace de Dieu, Roy de France (Paris,
1547), reprinted in Godefroy, Cérémonial de France (Paris, 161g), 280f; Jean dy
Tillet, Recueil des 10Ys de Frapce (Paris, 1618, first published 15%8), follows Du
Chastel very closely, Cf. Giesey, Royal Funeral, Chin.ze.

870 Hofmeister, Heilige &le, 2128, for the anointings of holy

n.368, for lavings of images, Aspersion and censing of images,
usage,

images; see above,
of course, was common
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from the holy images to the images of king§ and .princes W:\:Olﬂd
not have been quite foreign to a century i1 virhu:h _the_ State
Portrait” just began to make its reappearance, in which images
beautifying the divine cult appearfad- on one l_evel—-—o-r ?verﬁ
..equiparated"-—with those “appc::rtammg to Civile discipline,
and in which the ground was laid for .the la.ter renewal of the
antique customm of displaying the .ru1f3r’§ image in c0}1rt rooms ar?d
council chambers and thereby signifying the king's ubiquity in
aTL
COl;;le veneration of the funerary effigy of the French king, t-hmllgh
trimmed with some ecclesiastical exterior, was not of ecc}es-lastlcal
origin. In his Roman Histories, Herodian, whc:n describing t_he
apotheosis of Emperor Septimius Severus, described also a series
of ceremonial services which were rendered to thtle effigy of the
dead ruler: the effigy, treated like a sick man, lies on a bed;
senators and matrons are lined up on either side; Physmlz%ns pre-
tend to feel the pulse of the image and give it their medl'cal z-nd
until, after seven days, the effigy “dies.”™™ Herodian's I—{zstones,
and especially his chapter on Septimius Severus in the Latin trans-
lation of Angelo Poliziano, were not unknow:n in France a'rour?d
1500. Moreover, in 1541, the first full version of Herodian in

a1 e fluctnations between ruler image and holy image in t'he 16th centur):,
see ]efl‘;(;nt:: State Portrait, esp. p.6 (with n.ag), for Lh_e English versxgil of Lodmazz;s
Trattato dell'arte, published in 1598, rendering stralghtforwardl}-r e words cus o
divino by “Civile discipline” and thus changing the reference point OE. images. See
also Jacques de la Guesle and Joys Buysson, Remonsirances faictes & Nantes en
I'an MDXCIV en la presence du deffunct Henry IV (Paris, 1610), 42,_ where_ Buy‘s.son,
a French jurist of the Crown, says in his Remonstrance oE 1594 quite plainly t_[-?ue
leurs [the kings'] statues estoient tenues comme sainctes” and attnb1..1tes to en('il
the Tight of asylum. ‘What he refers to are, in. faft, the 'laws collected in G.1,124 ;n
"2, also B,11,13. By glossing on those laws the jurists again prepared the way leading
toward the modern valuation of the ruler images; see aho.ve Ch.rv,n.rz, a{ld, for
the crime of lesc majesty in case of the injuring of imperial statues and images,
e.f., Lucas de Penna, on C.12,20,5,1.28, p.6a4b, and 11,4?,4,n.3, p-446, though sn_mlar
remarks may be gathered in great numbers. See also Nicolas Sanders, 4 Treajlsc. of
the Images of Christ and His Saints (Louvain, 1567), 109, quoted .by Yates, Ellz'a-
beth as Astraca,” 5y,n.g, who defended against John ]t?wel the images of Christ
and the saints: Why, asked Sanders, if the images of Chns_it are to be destr?yed, are
the images of rulers to be respected? But “breake . . . if you darf the image of
the Queenes Maiestie or the Armes of the realme.” For the “holiness (?E the Ar}'nes
of the realme” there is a line leading back to the ¥rench garda regis, symbolized

ever since the 15th century by the king's coat-of—arms;_ cf. Kerh, dusdeRnungspobiik,
40f, passim, The problem of holy images versus ruler images, of course, was ardent_ly
discussed in the period of Byzantine Icomoclasm; see the studies of Ladner, in
Medineval Studies, m(1940), 127-149, esp. 137ff, and in Dumbarton Oaks Papers,
vm {1g53), 1-34. I shall discuss the rather complex problem e]sewherf.

372 Herodian, Hist.Rom., 1v,2; cf. Bickermann, “Kaiserapotheose,” 5f.
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French—by Jehan Collin—was published in Paris, followed by

a second edition in 1346, a year before the death and buria] of
Francis 1" Now, the French law clerk and historian Jean du
attended the funeral of Francis I, preceded
he modern effigy ceremonial with a detailed
n’s Teport on Septimins Severus, adding a few
from other ancient authors as well as Fusebius’
mortem government of Constantine the Great,®s
or through the medium of Du Tillet, the classical authors
exercise a considerable influence on the imagination of
h who were tempted to believe that the French custom
ved from ancient Rome.*” But to what extent they influ-
enced the French teremonial itself s a different matter. For the
stimuli emanating from the study of Antiquity—undeniable
though they were in Renaissance France—should not be over-
estimated, since the French ceremomial had been developing the
forms and rites of royal funerals quite independently: the eftigy
was introduced after the English model, and not after the Roman
model, and it was only subsequently that the image ceremonial

was perhaps enlarged and embellished also after the pattern of
ancient Rome,

Moreover, the relation between the
Dignity “which never dies”
which were within the com
ical thinkers, but not withi
for example, Francis I's su
Lo asperse the body of his
the real corpst which £
state. I't seems that the n

account of Herodia
scattered passages
report of the post
Directly,
began to
the Frenc

effigy and the legalistic
led to the emphasis of certain features
pass of contemporary jurists and polit-
n that of the Roman historians. ‘When,
ccessor, King Henry I of ¥ rance, came
father, it was not the body in effigy but
nally replaced again the effigy lying in
ew king could not come to visit the image
873 See F. Saxl, “The Clagsical Inseription in

burg Journal, 1v{1940-41), 26 and 45, for Poliziano's translation of the Herodian
chapter, and, for the French versions, Giesey, Royal Funeral, Chix,

374 Du Tillet, Recueil, 1,336f, mentions, in addition to Herodian, v,z2, also Cassius
Dio, 1vig4, and Eusebius, Vitg Const.,, vz, See, for the Constantinian funerary
ceremonial and its Ppeculiarities, A, Kaniuth, Die Bei:etzung Konstantins d.Gr.:
Unte'rsuchungen zur religidyen Haltung des Raisers (Breslauv_er historische For.

schungen, 19 [Breslau, 1941]); P. Franchj de’ Cavalieri, “T funerali ed il sepolcro di
Constantino Magno,” Mélonges dgrchdol

Renaissance Art and Polities,” War-

L e

togie et histolre, Texv (1915), 205-261; and
alzo0 Hubaux and Leroy, Le mythe du Phénix, 19z2ff, Cf. Giesey, Royal Funeral,
Chux,

875 This, apparently, was
mon misunderstanding on
vival of Roman customs.

the opinion of Dy Tillet himself, and it became a com-
the part of French humanists who believed in the sur-
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‘because the image was treated as the live king in his Dignity.

Apparcntly one of the two kings, either the denllised or the .livi'ng
ne (though one only), had to represent that m}mo.rtal Dignity.
;rom the fifteenth century onward the ceremonial involvements
were such that, when both the corpse and the efﬁg.y were paraded
in the great funerary procession, the successor king had to stay
away altogether and leave the office of chl.ef mourner to one of
the princes of the royal bloed: the new king could not at once
wear mourning and not wear mourning; nor could Ife, at tl_le same
time, “act the person of the Dignity” and cede this privilege to
the effigy of his deceased predecessor. Therefore, there was no
other solution except staying away.*”®

The funerary procession itself demonstrated very clearly the
concurrence of two heterogeneous ideas: the trmm_ph.of D_eath
and the triumph over Death. There was the ecclesiastical r1.tuzf1
of the exequies and the general care attached to the dead kmgs
body and soul; and there was the triumphal state ceremomajl
attached to the sempiternal glory symbolized by the effigy. This

| dichotomy was noticeable as early as 1498, at the funeral of

Charles VIII. The procession conveying the corpse alone, wir_hou.t
efligy, on a chariot from Amboise, where Charles died, to Paris

a'rs. Ct. Giesey, Ch.av, passim, esp. 470 Jacques de la Guesle,'Remonstrances (see
above, m.371), p-§%, $ays: . . . mesme la presence d?s R?ys, doit estre z;:comtpagnee
de joye, et de contentement; raison pour laquelle ils n'ont accoustumé se 1"01:11&1;
aux obseques de leurs predecesseurs, ny encore le fils 4 celles du pere, n'estan

ires.” so Du
- convenable 4 leurs sacrees persomnes s'entremettre des mortuaires.” See al

[ . However, it was not only unsuitable for a king to show mou.rmng,
El.ll]tl e:isgs?!? f1»\rcf-1111d have been most awv{(ward for the new kipg to appe.ar in the
presence of his predecessor’s effigy, to which regal.honors still adherecll, see, eg.,
Vieilleville, Mémoires (above, n.34s), 62, who describes how the new king (Helru-}é
10) watched together with Vieilleville and the Marshal de St. André the funeral o
Francis I—secretly and incognito: y estant comme travesti. The custom of staying
away was fixed by Louis XII, at the funeral of Charies VIII'm 1498. It is per_haps not
amiss to Tecall in this connection the fact that the Byzantine emperor aveided also
the wearing of mourning in the ordinary sense: whereas all others ware black, he
alone wore white, later ycllow, before he returned tO“pL.lrple ga.l:me.nts; nor does
the pope seem to wear mourning; cf. Treitinger, Osirdmische J.!’{axse:"ndec, 156,1’{.57.
The underlying idea goes far back in the history of ceremonial: “He [the kln}gl;]
must separate himself from the human passions, and draw hlmself‘chfe toﬂt f
gods (ywel{orre pév éaurdr dwd Tow dm?pu.nrlvwv mTafiuy, a'u;fs’y’y[{lnwa 8¢ Tols feols),

rrate Hatacan autho a 9 Hellepnig actate (y ..::a =000 enough
“Hellenistic Kingship," z2; Delatte, Traités de_ la royauté, 42’?.269& and for the
problem in peneral, M. P, Charlesworth, “Imperial I.)e[_:ortment, ]omm.zl of jFlcumcm
Studies, xxvi (194%), 34-38. That actually the Hellenistic tractates _On'Kf:.ngsth were
‘msed in the 16th century for the interpretation of the French king's "absolutism

will be demonstrated on another occasion; see, however, below, Epilogue, nos. 1z2ff.
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had the lugubrious appearance which one would expect: every-
thing was draped in black, the banners were furled, the sword
of the realm was sheathed, and the other emblems were kept
covered. When, however, upon the entry into Paris, the effigy was
placed on top of the coffin, the mood changed fundamentally:
the naked sword now preceded the image adorned with the
regalia and royal insignia; the unfurled Banner of F rance “‘which
never dies” followed the effigy; likewise unfurled standards pa-
raded alongside the coffin; clad in their regal scarlet robes, the
four Presidents of Parlement (there services eventually were
shifted from the corpse to the effigy) carried the four corners of
the cloth of gold on which the figure rested—in short, the effigy
representing the Dignity “which never dies”” made its Entrée into
Paris: a triumphal 4dventus rather than a mourning procession,*™
Later on, when image and corpse were transported separately, it
remained the custom to attach all the mournful elements to the
naked body in the coffin and to assemble all the triumphal pag-
eantry around the effigy, which alone was paraded under a canopy
(fig. 29)."® It was apparently in this intellectual climate that there

originated the triumphal chariot for the dead, the modern funeral

car, which until the beginning of the motorized age was used in
practically all Western countries—or rather, it was reintroduced
from classical models as interpreted by the taste of the Renais.
sance.*” At the funeral of the Emperor Charles V, in 1 559, the
triunphal idea was carried so far that a float recalling the em-

877 CE. Giesey, Ch.v,n.goff, where successive French royal funeral processions of
the 15th and 16th centuries are reconstructed, showing the increasing pomp and
display. The chivalrous elements may have been influenced by the sumptuous
Burgundian processions of the 15th century, but the elements of triumph were
decidedly in Italian neo-antique style, and come only after the French expeditions
into Italy in 14g4. In generzl on French Renaissance entrées, see J. Chartrou, Les
enirdes solennclles et triomphales & la rengissance (Paris, 1928).

878 See above, 1.365; also nos.ggf, for Pierre Grégoire’s distinction between Prince
and regalia; for an illustration of the canopy over the effigy, separated from the
wagon carrying the corpse, see Pompe funerali fatte in Pariggi nella morte dell
invitissimo Henrico IIII Re di Francia et Navarra (Francesco Vallegio et Catarin
Doine D.D.D.), reproduced in Giesey, Royal Funeral, pls. xivxv. The woodcut (fig.

2g) forms the frontispiece of a pamphlet on the funeral of Louis XIL, L'obséque et
enierrement du roy [Paris, 1515].
279 8aa fo.

see,{or-a—few good remarks on the subject, Leopold Ettlinger, “The Duke of
Wellingten’s Funeral Car,” Warburg Journal, 1 (1939-40), 254fF; also A. AlMidldi,
“Chars funéraires bacchiques dans ley provinces occidentales de Tempire romain,”
Antiquitd classique, VI {1989), 347-359, and A. L. Abaecherli, “Fercu]a, Carpenta
and Tensae in the Roman Procession,” Bolleting dell’ assoziazione internazionale
di studi mediterranei, vi (1935-36), 1-11.
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cor’s victories paraded in the funeral procession—a blending of
Ri-naissance trionfi and mediaeval tableaux.*®

The juxtaposition of the lugubrious an_d the triumphal, the

ing for the dead king and the exaltation of the ef-ﬁgy, my.st

o onded to some very general and very deep feeling of the
havel\??dle Ages and the early Renaissance, since the sepulchral
o r;lents of that age reflect similar ideas. From the times of
mOIliI: X11 onward (d. 1515), the tomb monuments of the French
ii?ﬁgs at St-Denis began to display t_he king or_t_he r;)yal coup-lff
: s they were in life, kneeling in tht-SII' regal attire be orel a _pn_e
. ;en on top of the temple-like portico of the monument; W}thln
ﬁ;e portico, however, lay the dead king_ in his hlumzr:nmiiﬂi:;
. nﬁked (except for a drapery) a.nd hls_ eyes closed. o
with the spreading of Renaissance ideas this nakedness te]n e oo
become a nudité heroique rather t.han a ’symbo'l _of 1:nan 3 zlla ed
misery is a different matter: Cate‘rma de’ Medici, disguste a1r;15
 horrified by a macabre naturalistic tomb effigy of her own self,
B . ommissioned a second tomb figure more to her taste which repx;:—
: ;v;ented her as a reclining Venus.*®* Those, I{oyever,-were not the
ideas which had governed the "high (%othlc sentiments c_>f t g
e fifteenth century at the beginning of which that type of dupllcz_zte
. tomb monuments, or at least a certain type of dual representations
j made its first appearance.
OE‘E{/lftlilszf’,entering into frﬂr details of a complicated dew:'elop—
ment in Western sepulchral art, it may at least be mentioned
that in the late twelfth century the reclining effigy of the de-
ceased—the gisant—began to replace the hitherto customary
sculptured or incised plates which showed the d.ead standu;.g 11;
an upright position, no matter whether the plate itself was place
in the wall of a church or in the floor.*® Moreover, double monu-

" 880 Ettlinper, op.cit. 255,0.1. ) _ ‘
881 See thge magniﬁcent reproductions of the tombs at St.-Denis by Jean Frangois
Noél and Pierre Jahen, Les gisants {Paris, 1949). ' ) o

5‘:2 The macabr]e first model by Girolamo della Robbia (cf.'A. .Mlchel, Histoire
. He Part [Paris, 1005-28], 1viz,670f, also P. Richer, L'art et la médecine [Paris, 1goz],

<t, Teopotd Ettlinger, “The Duke of
. m(1939-40), 254ff; also A. AliGldj,
es occidentales de Pempire romain,”
.. L. Abaecherli, “Fercula, Carpenta
tino dell' assoziazione internazionale

k14f and fig. ges) is now in the Louvre and therefore, ironically, far better Knowr;
oday than the Venus-like tomb effigy itself, which can be viewed in the abbey o
t.-Denis only from a distance. .

81 Professc):r Erwin Panofsky kindly pointed out to me that fron} thebgemﬁng
ant another kind of tomb figure has to be distinguished which might be cal_e
pseudo-gisant. The latter is really an upright statue (known from the earlier
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ments in which the deceased appeared both as 2 dead human
being (though not as Yet as a “corpse”) and in the costume of his
social rank in life are found sporadically during the late thirteentl
and the fourteenth centuries,3s Finally, a new feature was added,
By the very end of the fourteenth century, the skeleton or cadav-
erous body began to appear in mediaeval art, a deﬁnitely late-
mediaeval feature; we may recall, for example, that the first Danse
macabre, the one in the cloisters of Saints Innocents in Paris, was
executed under Charles VII, in 1425 or 1426.°* By that time,
however, this grim theme of high Gothic art was combined with
the sepulchral representation of both the gisant and the (as yet
rare) double representations of the dead. The result was a species
of monuments showing the reclining dead as a putrefying skeleton-
like corpse, whereas on some higher level, or superimposed on
the tomb, the deceased would be seen pictured such as he had
been during his life. The gisant, thereby, was often transformed
into a kneeling, or sometimes sitting, figure sss
It is usually said that the first to have himself represented as a
cadaverous corpse was a physician of Charles VI, Guillaume ‘de
Harcigny, who died in 1398 and was buried in the episcopal chapel
at Laon; in fact, not too much will be lost if we forget about the

sculptured or incised tomb plates) laid horizontal: the dr
to the feet 25 on a standing figure, over the head there is
and the eyes are open, The geruine gisant, however,
eyes are closed, and the folds of the gown fall naturally to either side of the
Tecumbent body. Probably the earliest tomb effigies of the genuine gisambk pattern
are those in the Abbey of Fontevrault of the Plantagenets Henry II and Richard [
as well as their queens, and the Brunswick tombs of Henry the Lion and his wife,
a daughter of Henry II of England. The pseudo-gisant, however, dominated (see,
e.g. the tombs of the English bishops, figs. o, 31), lasting in some Places until the
16th century, although in the early 14th century the genuinely reposing gisant
became more and more popular,

98¢ T'or one of the earliest specimens—the tomb of Philip de Courtenay, pretender
to the Latin Empire (d. 1283), at San Francesco in Assisisee W. R. Valentiner,
“The Master of the Tomb of Philippe de Courtenay in Assisi,” The Art Quarterly,
X1V (1951}, 3-18.

385 For the latest moncgraph on this subject, see James M. Clark
Death in the Middle Ages and the Renaissance (
profit from Robert Ei i 2

apery hangs stifly down
often a sculptured niche,
is truly a reposing figure; the

» The Dance of
Glasgow, 1950), who could not yet

(10, VI (1948), 1B7-235, a study
apter on “Das Bild des Todes”
uttgart, 1938), 193-213, may be

on the basis of which a few items in the brilliant ch

by J. Huizinga, Herbst des Mittelalters (3rd ed., St
Tevised.

88 For the kneeling figure ato
statue of William the Silent in
between 1614 and 1621) is foun

p the reclining dead, see above, n.g381; a seated
addition to the reclining sarcophagus figure (made
d in the Nieuwe Kerk at Delft.
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lﬂighdy earlier tomb of Francis I <‘ie La Sarraz, ‘ in La San:az
| (Canton of Vaud), the horrors of which would SpOIﬂ t.he appetite
even of an inveterate ghoul.*®” There followed, within a decade
after the Harcigny tomb, the now destroy:_zd s?pulchral monurment,
in Avignon, of Cardinal Lag'range,.who d%ed in 1402. The arrange-
ment of this monument is comphca.ted in many respects, and so
" is the reconstruction of details. One important feature of the com-

o.sition, howevet, is indisputable: Lagrange wa:s represented bc:th
2 a naked, skeleton-like corpse and.as 2 cardmal- adorne.d with
all the pomp and the regalia of his Dignitas.* A slightly different
type of tomb architecture, or perhaps only a more condensed and
more dialectical version of Lagrange’s monument, became famous
in the early sixteenth century through the mausoleum tombs, at
Brou, of Philibert II of Savoy and his Duchess Miar'garet of
Austria, although here the horror of death was mitigated.**
But the pattern of those princely tomb figures was probably
first developed in England.

Canterbury Cathedral harbors, as it should, the body of Arch-
bishop Henry Chichele, Primate of E.ngland .for 29 _years—from
1414 £0 1443. In 1424, ten years after his accession, th_chele began
to build the tomb in which finally he was buried. Within the tomb,
and barely screened by the Gothic trelliswork, the dead Henry
Chichele’s mortal body is exposed: naked, all skin and bo_nes, the
eyes gazing with a vacant stare, the pitiful corpse lying without a
pillow on a linen sheet (fig. 30).**° On the top of. the tom.b, however,
magnificently attired, rests the gisant: Archb1sh0p—Pr_1mate Hen-
ricus Cantuariensis in dalmatic, the pallium around his shoulders,

i i 0. For
e o of T Seven Sc:eRI:I.M;:;jét:,{?&i;ﬁﬁdﬁ:;-a{lfr‘::n:fs?;; 112?;.s)l;iksg(5tras-
baurg, 1943), p70 (with notes gg and 100, on p.:@lg) and figs. 8.6. 320; t.he_ d'?:lte of
this tomb, which in its nauseating repulsiveness is far from being “realistic,” may

fessor Panofsky kindly pointed out to me.
beﬁgf}gzgélsgoﬂd?isnfzfo"A travers le zomtat Yth;::ai.ssin: Le mausolée du Cardinal de
Lagrange 4 Avignon,” L’Ami des monuments et des arts, ‘IV(IBQO), 91-95,131-135,
esp. 132; see also Mdle, L’art religicux de la fin du moyen dge, 431, fig. 104. ‘
389 For the tombs at Brou, see Victor de Mestral Combremont, La sculpiure &
Uéplise de Brou (Paris [1017]), pls.2g,24,26,27.

milliant chapier on "Das Bild des Todes”
srd ed., Stuttgart, 1938), 193-213, may be

:clining dead, see above, n.g81; a seated
¢ the reclining sarcophagus figure (made
lieuwe Kerk at Delft,

‘2

500 I am greatly indebted to Professor William A. Chaney, ‘in Lawrence College,
who first called my attention to this tomb, provided me with photographs, and
gave me other valuable information. On Chichele, see the works of E. F, ]a’f:ob. ax}d
for the present purpose especially his essay on "Chlchlele and lCanterbury. Studies
in Mediaeval History Presented to Frederick Maurice Powicke (Oxford, 1g948),
386-404.
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the precious mitre on his head, the feet in pontifical shoes. His
eyes are wide open, his hands folded in prayer. Nor is he in the
miserable loneliness of the emaciated body below: angels are near
the pillow on which his mitred head rests, and kneeling attendants
near his feet join him in prayer.

The funerary ceremonial observed on his death has to be con-
sidered too, Chichele died in Lambeth from where his remains
were transferred in solemn procession to Canterbury, escorted by
scores of torchbearers and two hundred gentlemen on horseback
with their retinues. Whereas in later times it was the custom to
carry four banners of saints at the four corners of the coffin, the
usage still prevailed in the fifteenth century to have instead the
bishop's personal banner as well as the banner of his bishopric
displayed by a gentleman mounted on a charger. One feature, in
particular, attracts our attention: the coffin, shouldered on a bier,
was topped by Chichele’s effigy dressed in full pontificals and
adorned with all the insignia of his office.®* It is true, the display
of a bishop's effigy fell in desuetude in sixteenth-century England;
but it was the common custom in the fifteenth to parade at
tunerals the dead body of a high dignitary of the Church together
with his image.?*? Hence, the sepulchral monument of Archbishop
Chichele, showing the effigy on the top of the tomb and the
corpse within the tomb, was the naturalistic reproduction of real-
ity, rendering simply what was seen at the funerary procession:
the effigy in regalia on top of the coffin which contained the almost
naked corpse.

Since the parading of the effigy was the general usage at a
bishop’s funeral in fifteenth-century England, it might be expected
to find more episcopal tombs worked during that period after

381 Jacob, “Chichele and Canterbury,”
note.

852 Prit.Mus., Egerton MS 3642, fol.1igg (I could avail myself of Dr. Giesey's ms
copy), contains a2 Note of the Manner of the Burieng of a Bysshop in old Tyme
used, of ca. 1560, which describes 15th-century customs no longer practiced:

The Corpse to bee Layed in th'aforesayd charre, and to have upon the corse a

figure apparelled in a Bisshopps araye Mytred, and in hi

388, For the banners displayed, see next

rd—ir—his—hand—wCroyeser; ang
on his hands red gloves, and on his feet red shewes, and the said gloves to bee
garnyshed with Rynges. The figure is not nowe used. And in tymes past a
gentleman was wonte riding apon a goodly coursier trapped to beare a Banner
of the Armes of the said Bishopp and of the
But now the usage is to have but the iiij ban
of the charet borne by fower gentlemen in
theire faces.
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the feet in pontifical shoes. His the Canterbury pattern. There is, for example, in addition to the
Jlded in prayer. Nor is he in the ' tomb of Bishop Richard Fleming (d. 1481), in Lincoln Cathedral,
tated body below: angels are near " he monument of Bishop Beckington of Bath and Wells (d. 1465),
ead rests, and kneeling attendants which probably was finished in 1451, fourteen years before the
bishop’s death (fig. 31)."" His monument is less sumptuous than

tved on his death has to be con- | Chichele’s tomb at Canterbury, but again we recognize the strong
an.lbeth from where his remains contrasts: the naked corpse in the tomb and the effigy in full
ssion to Canterbury, escorted by : pontiﬁcals lying on top of the tomb. Nor was this fashion restricted
undred gentlemen on horseback - to princes of the Church. John Fitzalan, 17th Earl of Arundel
later times it was the custom to | (d. 1435), was buried in a tomb showing the body in corruption
1e four corners of the coflin, the below the effigy in glory (fig. 28); and King Edward IV decreed
nth century to have instead the in his will (June 20, 1475} very circumstantially how he wanted
-~ as the banner of his bishopric to be buried in the Chapel of Saint George, at Windsor: his body
ed on a charger. One feature, in 4 was to be buried low in the ground, “and upon the same a stone
the coffin, shouldered on 2 bier, - to be laied and wrought with the figure of Dethe,” and on the
dressed in full pontificals and B vault over the tomb there was to be “an Image of oure figure,
1ts office.®®* It is true, the display : which figure we will be of silver and gilte,” or, may be, in cop-
le in sixtcenth-century England; S per.** In all those cases, orie is tempted to say with the poet:

in the fifteenth to parade at = “Of marble is the stone, and putried ther he lies.”#%

lignitary of the Church together We may think, though, of other words as well when contem-
Ichral monument of Archbishop plating those tombs of powerful princes spiritual and secular.
the top of the tomb and the - For the decrepit and decaying body natural in the tomb, now
@aturalistic reproduction of real- 3 separated from the awe-inspiring body politic above it, appears
2en at the funerary Procession: like an illustration of the doctrine expounded over and over again
offin which contained the almost : by mediaeval jurists: Tenens dignitatem est corruptibilis, DIGNI-

. TAs tamen semper est, non moritur—'“The incumbent of a

Iy was the gener
3y g al usage at a 393 For the tomb of Bishop Richard Fleming, see G. H. Cook, Porireit of

y England, it might be expected .= Lincoln Cathedre! (London, 1gs0), fig. 62, to which Professor Panofsky kindly
irked during that Period after called my attention; the tomb is dated by E. 5. Prior and A. Gradner, An Account
‘ of Medigepal Figure-Sculpture in England (Cambridge, 1912), 717, fig. 816, errone-
8. For the banners displayed, see next ously ca.1gy0; but, as Professor Panofsky and Mr. Francis Wormald, in London,
. inform me, the date of the tomb i3 ca.14g0, For the Beckington tomb, see Lawrence
[ could avail myself of Dr, Giesey’s Ms [ i Stone, Sculpture in Britain: The Middle Ages (Penguin Books: 1gg5), 213f. Pro-
r¢ Burieng of g Bysshop in old Tyme 1 fessor W. A. Chaney was kind enough to provide me with a photograph and to
Ty customs no longer practiced: 3 give me additional information about date and some details, On Beckington, see
chaire, and to have upon the corse a ) the introduction to Officiel Correspondence of Thomas Bekynton, ed. George
vired, and in his hand a Croyeser, and Williams (Rolls Serles, g6:1; London, 1B72); alse W. F. Schirmer, Der englische
red shewes, and the said ploves to hee | _ Frithhumanismus (Leipzig, 1951}, 668, with literature in n.gg.
1ot nowe used. And in tymes past a R . 4T would have missed the Arundel tomb without the kind help of Mr. Francis
ly coursier trapped to beare a Bammer ‘Wormald, who not only mentioned it to me, but also provided me with the photo.
the Byshoppricke to be parte in palle, See, for the will of Edward IV, W. H. St. John Hope, Windsor Castle (London,
bamners of Saynts at the fower corners 1 1913), 1,3%76; see also L. Stone, Sculpture (above, n.3gz), 215
in morning habitts with hoods over ] 835 Hope, “Funeral Effigies,” 52g, quoting Robert of Bourn's translation of Brid-

- Engton's Chronidle.
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Dignity may decay, the Dignity itself is nonetheless forever; it
does not die.”

Our rapid digression on funerary ceremonial, effigies, and sepul-
chral monuments, though not directly related to the rites observed
for English kings, has nevertheless yielded at least one new aspect
of the problem of the “two Bodies”—the human background.
Never perhaps, except in those “late Gothic” centuries, was the
Western mind so keenly conscious of the discrepancy between the
transience of the flesh and the immortal splendor of a Dignity
which that flesh was supposed to represent. We understand how
it could happen that the juristic distinctions, though developing
quite independently and in a totally different thought compart.
ment, eventually fell in with some very general sentiments, and

that the jurists' imaginative fictions met with certain feelings .

which in the age of the Danses macabres, where all Dignities
danced with Death, must have been peculiarly close to the surface.
The jurists, as it were, discovered the immortality of the Dignity;
but by this very discovery they made the ephemeral nature of the
mortal incumbent all the more tangible. We should not forget
that the uncanny juxtaposition of a decaying corpse and an
.immortal Dignity as displayed by the sepulchral monuments, or
the sharp dichotomy of the Iugubrious funeral train surrounding
the corpse and the triumphant float of an effigy-dummy wrapped
in regalia, was fostered, after all, in the same ground, came from
the same world of thought and sentiment, evolved in the same
intellectual climate, in which the juridical tenets concerning the
“King’s two Bodies” achieved their final formulation. In both
instances, there was a body mortal, God-made and therefore “sub.
ject to all Infirmities that come by Nature or Accident,”” set against
another body, man-made and therefore immortal, which is “utterly
void of Infancy and old Age and other Defects and Immbecilities.”
In short, one revelled in strong contrasts of fictitious immor-
tality and man’s genuine mortality, contrasts which the Renais-

sance, through its insatiahle desire to immertalize the $ndividus
by any contrivable tour de force, not only failed to mitigate, but
rather intensified: there was a reverse side to the proud recon-
quest of a terrestrial aevum. At the same time, however, immor-

tality—the decisive mark of divinity, but vulgarized by the artifice
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DIGNITAS NON MORITUR

of countless fictions—was about .to lose_its al?solute, or even its
imaginary, values: unless it mamfested itself 1ncessa1}t1y throu.gh
new mortal incarnations, it practically ceased to_be immortality.
The King could not die, was not allowed to die, 1est_scores. of
fictions of immeortality were to break dc‘)wn; and while kings d1fd,
they were granted the comfort‘ of. being told that at least “as
King” they “never died.” The jurists t.hemselve:s, who had done
so much to build up the myths of ﬁCtlthl?S and immortal person-
alities, rationalized the weakness of their creaturFs, and Whl-le
elaborating their surgical distinctions bet?veen the 1mmort‘a1 Dig-
pity and its mortal incumbent al:ld talkln-g abc‘)ut two dlff.ere-nt
bodies, they had to admit that their personified 1r.nrnort_a1 Dignity
was unable to act, to work, to will,-or_to decide without the
debility of mortal men who bore the Dignity and yet would return
to dust.5*® -
7 Nevertheless, since life becomes transparent only against Fhe
“background of death, and death against _the background of life,
.the bonerattling vitality of the late Middle Ages appears not
-devoid of some deeper wisdom. What one difl was to jbuﬂd up a
philosophy according to which a ﬁctitious. immortality _became
‘transparent through a real mortal man as its temporary 1lncarna-
‘tion, while mortal man became transparent through that new
fctitious immortality which, being man-made as immortality
‘always is, was neither that of life eternal in another. world_ nor
.that of the godhead, but that of a very terrestrial political

“institution.

/REX INSTRUMENTUM DIGNITATIS

It had been difficalt enough to distinguish between man and
- his Dignity, and to separate one irom the oth‘er. It was no 1f:ss
. difficult to put them together again and to 1ntr(_)duce theories
which made it plausible that “one person sustains in the place of
195 See, e.g., Baldus, on C.4,61,3.0., fol.giv: “ . sine quo dign.itas .ni,l,lillfacit."
- _Also Baldus, Cons., 5,121,n.6, fol.34: “quia dignitas sine persona nihil agit,” with the

additional remark “quia persona facit locum actui,” that is, the person actualizes
he potentialities testing in the Dignity. See further Coms., Im159.n.5, fol.4sv:

only failed to mitigate, but
se side to the proud recon-
;iame time, however, immor-
>ut vulgarized by the artifice

am verum est dicere quod respublica nihil per se agit, tamen qui Tegit Tem
;publicam agit in virtute reipublicae et dignitatis sibi cczll_atae ab ipsa .rr:pubhca.
Toncerning different concepts of capability and incapability oE a fictitious person
Yo act ot to will, see Gierke, Gen.R., nr461ff. The English jurists, of course, made
imilar statements concerning the body politic which became capable of action only
through the body natural.
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two, one a real and t

he other a fictitioys person, 7
has “two bodies"”

or that a king
though he has “pu¢ one person.

"5 Onee more

That the king as King was "incorporated with his subjects, and
they with him, s g a saying at which the jurists, despite the
ominous word “Incorporated,” could have arrived easily from

organological concepts or of the
its secularized form; it meant that

matter, however, when this
plausible within the limitatio
from “head and members”

composite nature was reduce
“two Bodjes.”

“together” of a composite body__
ns of the metaphor- _was transferred
to the head alone, and when that
d to the king alone, that is, to his

€ king’s incorporation
Dignity or his Body politic, it was natur.

as well—for example, by Francis Bacon:

¥ natural alone, nor a Body politic
alone, but a body natural and politic together: corpus corporatum

in corpore naturali, et corpus naturale in corpore corhoratg. ot
rl

%7 Baldus, on ¢8 X z.1q,
sustinet vicem duarum,
VEre propter c
other simj Aces:

808 Maitland, Scl.Essays, 110,
Plowden, 2B5): “. . | not a bo

body natural ‘and Ppolitic togeth
in one Person.”

808 See ahove, Ch.yn.ry, alsg n.y.
| 490 Plowden, Reports, 213; see abave, Ch.l,n.g.
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see how one arrived at that new formula: the “subjects

It is easy to ) : i
' being incorporated with each other and forming

lus King,’

; together the body politic of the realm, were replaced by the

vKing's Body politic” which now was incorporated with the “king's

Body natural.”

Actually, the very long history of a very old theological formula
well have culminated in this ultra-fanciful maxim of English
at the beginning of the Struggle of Investiture,
Petrus Damiani, the purest mind of that revolutionary period,
developed a program of mutual support and understanding to
prevail between papacy and empire and, while summarizing his
arguments, he demanded that henceforth there be found “the
king in the Roman pontiff, and the Roman pontiff in the king."***
This was a political utterance on an almost cosmic level suggesting
that the two universal powers be incorporated with each other
just as kingship and priesthood were one, and quasi “incorpo-
rated” with each other, in the divine model of both powers, in
Christ. Petrus Damiani, of course, was not the source of the
Flizabethan jurists, for his works were hardly within the compass
of juridical thinking. Instead, we are sent back to the jurists. “The
Prince is in the respublica, and the respublica is in the Prince,”
wrote, at the beginning of the sixteenth century, Matthaeus de
Afflictis, an author incessantly quoted by the French jurispru-
dents;** and yet he repeated only what Lucas de Penna, in the
fourteenth century, and Andreas of Isernia, around 1300, had said
before: “Just as the Church is in the prelate, and the prelate is in
the Church . . . , so is the Prince in the respublica, and the res-
publica in the Prince.”** With this “equiparation” of prelate and
Prince, Lucas de Penna indicated his source, to which Andreas of
Isernia had already referred;*os that is, to Gratian's Decretum, to

202 Petrus Damiani, Disceptatio synodalis, in MGH, LdL, 1,05.84%: . . . quatinus,
sicut in uno mediatore Dei et hominum haec duo, regnum scilicet et sacerdotium,
divino sunt conflata mysterio, ita sublimes istae duae personae tanta sibimet
invicem unanimitate iungantur, et quodam mutuae caritatis glutino et rex in
Romano pontifice el Romanus pontifex inveniatur in rege . . . )" a place to which

Professor Theodor . Mommsen kindly called my attention. See Fridolin Dressler,
B gterss Dammiani: Leben und Werk (Stndia Anselmiana, xxx1v; Rome, 1954), 97.11.66-

|
[
k
|
i.
i

408 Matthaeus de Afflictis, on Lik.aug., I1,3,n62, folaiv: “quod princeps est in
republica et tespublica in principe” (quoting Lucas de Penna).

104 See above, Ch.v,n.6o.

405 Andreas of Isernia, on Feud., 1,50.16 (Qui success.ten.), fol.21v: “Princeps et
Respublica idem sint . . . Est princeps in Republica sicut caput, et Respublica in
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Gratian, of course, and
—Such as that of Ivo of

748 This form of inv
Fourth Gospel (John 14:10);

Father, and the Father is in me,” 4 Verse to which (together with
John 10:30) not only Andreas of Isernia referred,

long before him, and ip 4 most curious fashion__

ersion
“I am jin the

but also—very
the staunchest

in all three Passages Andreas quotes Seneca
by Lucas de Penna, on ¢, 1L,58,7,n.8, P56¢ (see above, Ch.v,n.65).
406 See C.7,CVILg., ed. Friedberg, L568E.
407 S Friedberg, 1568,n.106, for the earlier collections,

402 Cyprian, €p.66,c.8, ed. Harte] (CSEL, m), m,%33.
409 Athanasius, Oratio IIT contra Arign
"The Concept of the Image” 8 angd 24,0.81:

éoper. "Byds yép & exelyve eyl x

L s s b v i

+ 1928-21), mgn (P.vrig,agf):
T8 ody bvopa udy n} Ludy
See alsn, for papsy

oy AP elut 5 efBurésy goy,

paraliety; Freisendang, Ir,1 28 (P.xm,']gsff). Wilfred .. Knox, Some

Hellenistic Elements in Primitive Christianity (Schweich Lectures of the British
Academy, 1942; London, 1944}, 78,n.3, considers thoge Pdssages “the nearegt Parallel
to the Johannine language” (ie, John 10: 30 and 14: 10); gee also E, Norden,
dgnostos Theos (Berlin, 1923), 305, for the language of John. ADl thoge parallels,
however, do not contain the word ¢, {in), which is essential for the development
from John 14: 10, to Cyprian, €p.66,c8, and thence to the cotporational doctrines

of the jater Middle Ages.
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‘now understand where in the last analysis the christological
V\Zeercm’rent in the jurists’ language derived from. At any rate,
hat they had separated, and declared that .the body

olitic was incorporated w%th the bod_y natu_ral, and vice ve:rsz;i
: Jearly applied theological and christological language as we
Lheyconical thought to their fictions. Once more, as SO often
. the bishop in his relation to his church served as a pattern
petore ounding the relation of the king to his kingdom as well
for CXII:_ body politic. No doubt, St. Cyprian's coinage had been
» g but the original die and the diesinker are still recog—
d.langle 'Moreover his docirine of the monarchic episcopate d.Id
mza?ie-badl as a,model for the maturing absolutist monarchies
POt hzch thz king became, in more than one respect, pontiﬁcal.‘““
m'}vhe manner of speech which the English jurists sported sug-
gests, however, yet another layer of theolog-lc?il tl'nought. When
those judges argued in court about the consohdat:on of the_twlo
bodies in one and thereby used phrases such as “together mdli-E
visible” or “two Bodies in one Person,” they arrogated a set 1(13
distinctions found in the language of the Creed and normally
reserved for christological definitions. To be sur,e', those lawyezfs
were not talking about the king's “two Natures” but E‘lbO'llt his
“iwo Bodies.” However, we may recall that thfe theologians, ever
since the twelfth century, explained that Christ had two bodn?s
(one his individual natural body in the flesh, and the other }.115
mystical collective body of which he was tI‘1e head)*:1 though- m,
deed but one person. Arguments concernmg” the “two Bodn?s
thus became applicable to the “two Natures .as .well, and vice
versa, even though the two notions did not coincide _comple:‘tely.
Now those arguments served, by transference, to e)fplam the “two
Bodies” of the king; and in that practice the English lawyers had
i ssors in the fourteenth century.
[h?r: I;:lzdz(;ehis Consilia, Baldus, as we recall, distinguish_ed b.e-
tween the “Majesty” and the “person in Ma]fast}.r," and while c.hs-
cussing very elaborately the Maje.st?f or D_1gmty as something

join again w

distinct from the person o e ITIC VIC e &

Here we are aware of the Dignity as the principal, and of the person

" i ism" chs, see my remarks in
410 Concerning the Pontificalism” of the absolute monarchs, ¥

“Mysteries of State,” 67if
411 §ee above, Ch.v,nos.a4ff.
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as the instrumental. Hence, the fundament of the [king's] acts jg
that very Dignity which is Perpetual, 41z

Baldus mugt have considered the disti
palis (the perpetual Dignity) and the ;

" (for example, the
hand) and the “separate instrument” (for €xample, a hammer o

0 the distinction between
the instrumentym animatum (2 helmsman, for instance) and an

instrumentum inanimatym (the rudder).s Mainly through the
medium of Johp of DPamascus, Aquinas then became acquainted

43 The mogt famous Passage iz Politics 1253b,27 to 1254a,1; see Aquinag* Exposi-
tio in Polit drise, §852-55, ed. Spiazzi, 158 gl40 1255b.11-13, and §88, p.os. See
2lso De anima, 4323,1-2, for the hand as the organ of Organs, and pe Partibus
animah'um, 6873.,19-21; further Nz'com.Ethics, 1161h,4-5; Endemian Ethics, 1241h,
22-24; and the Ps.Ariat, Problematg, 955b.asf, 1 am Breatly indebted 1o Professor
Harold Chernigg for hig help and adyice §

In this matter, Tschipke {see next note},
148, seemg tg underestimate the Aristotelia

0 influence gn Aquinas in thjs Particular
case,

24 The whole subject has beep treated and thoroughly investigated by Theophil
Tschipke, O.P,, Die Menschheir Christi air Hez'lsorgan der Gotthedp unier b, rderer
Bcrﬂcksichtigung der Lehre deg Heiligen Thopmy Uon Aquin {Freiburger Theolo-

£ eIy [Freiburg, 1940]); see also M. Grabmann, ‘pje Lehre des xpy
bischofs 1ng Augnsu'nertheologen Jakob vgp Viterho {t1307-8) vom Episkopat
und Primat upd ihre Beziehung zum Heiligen Thomag von Aquing,” Episcopus:

Studien iiber dgs Bischofsame . . Kardingl yop Faulhaber . dargebrach; (Regens-
burg, 194g), 190.n.10, for furcher literature gg the subject; for Johannes Damascenus,
see Tschipke, Li5fE,
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ncerning the economy of salvation. He pointed out, for example,

the manhood of Christ is the instrument of the Godhead: not,
'however, as an inanimate instrument which itself acts in no way but
s only acted o but as an animated instrument [endowed] with 2

15 . . .
rational soul, which is so acted on that it also acts. 5

e incarnate Christ acts as the instrumentum ani-

Christ being a mortal man was the instrumentum

p'rincipalis,
hereas the sacraments of the Church appeared as

coniunctum, W
instrumenta separata:

The principal effecting cause of grace is God himself, to whom the

manhood of Christ compares like a conjoined instrument, and the

sacrament as a separate instrument.**®
In a similar fashion, Aquinas then intexrpreted the bishop or priest
_as an instrumentum coniunctum of the mystical Body of Christ;
but the bishop could appear also vicariously as an instrumentum
animatum of the Deity, whereas the sacrament which he dispensed,
appeared as the instrumentum separatum.* Aquinas himself
rransferred that metaphor also to his philosophical anthropology
when he said that “insofar as the soul is the mover of the body,
the body serves the soul as an instrument.”*® It seems that what
matters chiefly here is not only the functional character of the
manhood of Christ, but also the concept of the bishop who acts
as the animate instrument of the Deity and, at the same time,
_as a conjoined instrument of the corpus mysticum.
Aquinas could not have foreseen to what extent his teaching
might serve the purposes of the jurists when they enlarged upon
115 Aquinas, Summa theol., mi,q7a.1,ad 3 “quod humanitas Christi est instru-
mentum divinitatis, non guidem sicut instrumentum inanimatum, qued nullo modo

agit, sed solom agitur, sed tanquam instrumentum animatum anima Ttationali,

qued ita agitur qued etiam agit.’”

418 Aquinas, Summa theol., 1m,q.62,a5: “Principalis autem causa efficiens gratiae
est ipse Deus, ad quem comparatur humanitas Christi sicut instrumentum con-
iunctum, sacramentum autem sicut instrumentum separatum." Aquinas introduces

' M. Grabmann, "Die Lehre des Erz-
m Viterbo (f1304-8) vom Episkopat
jen Thomas von Aquine,” Episcopus:
n Faulhaber . . . dargebracht (Regens-
the subject; for Johannes Damascenus,

that passage Dy Qistil instruments: “Est autem duplex

instrumentum: unum quidem separatum ut bacutus, aliud autem coniunctum ut

manus "
47 Summa theol., 111,q.64,a.8,ad 1+ “instrumentum animatum sicut est minister.”
418 Symma theol,, nr,q.8,a2: “in quantum Vero anima est motor corporis, coTpus
instrumentaliter servit animae” (with regard to soul and body of Christ).
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their political doctrines concerning the Dignitas. Tt is, however,
obvious what Baldus had in mind when he described the immortal
Dignity as the “principal” and the mortal person of the individual
ruler as the “instrumental,” and declared at the same time that
the Dignity, which was perpetual, was the fundament (the
“mover”) of the king’s actions. Baldus was perhaps not the very
first—and certainly not the Jast— o apply the notion of “instru-
mentality” to the relation between the king and the Dignity,se
but he certainly applied it frequently and consistently. The ques-
tion was raised whether a provincial governor asking the emperor
for advice but finding that the cmperor had died in the meantime,
might expect an answer from the emperor’s successor. Wrote
Baldus in his opinion:

cannot act anything,szo

Baldus’ application of Thomistic teaching concerning the instru-
mentality of the incarnate Christ is even more obvious and direct
on another occasion. When discussing the fact that two things
concur in the king, the individyal person and the Dignity—which
is “something intellectual lasting forever miraculously, though
not corporeally”+*__he adds a brief commentary on the king and

410 Oldradus de Ponte, Consilia, cLxxun.ig, ol 677 (cf. Ullmann, Lucas de Penna,
174.n.57) holds that, though the empire “is from Cod as of the first cause,” it still
is the pope who 23 vicarius Dei promotes the emperor to the empire and therefore
acts “tanquam causa secunda et quasi quoddam agens instrumentale” of the first
cause. It may be doubted, however, that Oldradus had either Aquinas or Aristotle
in mind. The vicar of God was in 2 very conventional fashion the minister and
instrument of God, just as the king when styled the “finger of God™ {cf. Luke
11; 20, and, eg., the coronation conductus for Fhilip IT of France, in 1223), was

sense; see, for the coronation hymn Beata nobis gaudia, Leo Schrade, “Political
Compositions in French Mnsic of the 12th and 13th Centuries,” dnneales musicolo-
giques, 1(1958}, 28 and 56. Baldus, on the other hand, was certainly aware of the
fact that he applied technical language; see, eg., his remark on c34 X 1,6,n.8,
In Decretales, fol.z8r: “Ibj, ‘manus,’ dirit Aristoteles quod manus est organum
organcrum” (De anima, 432a,1-2). Without Aquinas, however, he could hardly

have maintained that the king in_the fe NISTUNENE of the Dignity. For

Tater repetitions of Baldus’ arguments, see Gierke, Gen.R., v,239,n.122; alsa
11,694,n.14.

420 Baldus, on C.7,61,8,n.1, fol.g1v: “Quaero si Praeses consuluit Principem et
Princeps moritur, an debeat €Xpectari responsum successorisp Respondeo sic, quia
consultatio concernit principaliter dignitatem quae non moritur |, . . licet persona
sit organum ipsius dignitatis sine quo dignitas nil Faci,”

421 See above, n.2gs.
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ons, and says: “The king's person is the organ and

. 3 L 1)
his two PE€T ther person which is intellectual and public.

instrument of that o
And then he continues:
It is that intellectual and public person [sc. the Dignitas) W:}(];il
incipally causes the actions; for the mind is turned more tcl ::: ion,
Pl]flm 513 principal power, than to the instrumental power.
o

We should probably recall that in Baldus’ system of th.ought D::;
and Dignitas were interrelated anyhow*® so that there is no re::lr on
to be surprised how easily they coluld }-eplace one another. The
theological field of coordinates directing Balldus. ar'%umenr:al”
obvious: Aquinas’ Divinitas is rePIace.d by the hkewme1 ;zx-nno i
Dignitas, and the Humanity of Christ by _the mor-ta' mgu "
king, in former days often called dz'gitus.Dez,*” was ]L:mstlcab v Eh:
digitus Dignitatis, and whereas tllle blShOp- was said ttzl ac: e
“animate instrument” of the Deity, the king .appearel ©
animate instrument of a fictitious, and tl?eref.ore immortal, ;;)e%rso.
called Dignity. In other words: Humanitas mstrumerftum fzgtr;lz-
tatis—the incarnate king the inst{ument of th.e Dignity or o havz
King. Not without some inner logic an‘d s,ome inner _nef:,essu):i v
both separation and union of the- “King's two .Bod1es _proOEu;h !
the dogma of a political Incatnation, a IIOCt-IC mczn’natlo]al1 the
- Dignitas or of the Body politic, and therewith 2 new secular <
version of the hypostatic union of the fixst and second persons,
Dl%:;i:tf]j‘:)szldd;i};t, it was from this general stratum that I'Eh;
English lawyers borrowed also the language which tlgryhapz ;Z
so lavishly when arguing about thF bc:.)d}r patural and the “th
politic “‘together indivisible” or maintaining :chat there were;1 N
bodies but only one person.’”** The theological, or even christo-

“ um Rex
ili folgsv: “. . . loco duarum personar .
Baldus, G - instrumentum illius personae intel-

. i et i ntel

i ' p iﬁif:;s{;.]taiflzglgej:;no:giii:ﬁcmalis et publica est illla, quae princl-

k:lti‘:;l'lsf:;dr::: actu;: quia magis attenditur actus, seu virtus pr1nc1pa}1s, 12;::1

]\::irtus organica” (arganicus:instrumantali:, ].ust as arga(‘;mftninzq:loa }51 e

tumn). Baldus, on cg X 214,13, fol.18g, applies the same Igc T fo hand £nd

_;’;;ft' as iﬁstruments of the soul with regard L.O the a'ct of. taking hpo Ii sion of 2
thing: “et anima per se sine organo corporali [that is, w1thout‘ t ‘- . a

o si Praeses consuluit Principem et
nsum successoris? Respondeo sic, quia
t quae non moritur . . . licet persona
as nil facit.,”

rie q noa—potest
i FLE " . = AjAnE=L
organum organorum and without the tootl as
. "

incipere possidere per se.

423 See above, n.28y.

428 For rex digitus Dei, see above, n.419.
. 425 See abave, nos.ggl 400. Bacon, Post-nati,
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logical, patterns by which the

century were building up “a creed of royalty which shall take no
shame if set beside the Athanasian symbol.” Tt was indeed a “royal
Christology” which the jurists established, and which they were
almost bound to establish once they started to Interpret consist-
ently the relation between the individual king and his immorta]
Dignity by means of the metaphor of the “two Bodies.”

This expression itself remains startling even now after we have
become familiar with its histori

rical background. ¥From factors
to all, it was nevertheless in Engl
developed a consistent
two Bodies,” just as the

and alone that there had been
political, or legal, theory of the “King's
correlated notion of the “corporation sole”

was a purely English device. It is true, of course, that the other

g and immortal Dignity, eventually
interpreted the absolutist rulership in such a fashion that the
distinctions between personal and supra-

prevented the king from growing his own super-body; and in

Germany, where constitutional conditions Were most unclear and
complicated anyhow, it finally was the personified State which
engulfed the romano-canonjcal notion of Dignity, and it was the
abstract State with which a German Prince had

cCAATto ACCoMImodate

the natural body is but suffuleimentum corporis corporati, it is but as a stock to

uphold and bear out the corporate body." Since, however, Bacon tries to Prove the
union of the Crowns of England and Sco

he has to attribute Breater importance to

the king in the Hesh, because (p.665)
“his natural person, which is one, has an :

operation upon both [Crowns].”
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428 See above, Ch.v,n.24.
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prisingly long. As a result, the notion “body politic of the realm”
remained valid and preserved its concrete meaning at a time when
in other countries that particular notion no longer was current.
On the other hand, the old corpus mysticum idea, with all its
consequences and implications, continued to- determine—espe-
cially after the Supremacy Act (1534)—some facets of the corpus
politicum idea in England. It is comprehensible that especially in
times of parliamentary weakness, when the king and council were
quite obviously the mainspring of government, the notion of
“body politic” was made to refer also to the king alone, to the
pars pro toto. A certain terminological confusion existed cer-
tainly in the ecclesiastical sphere where the “mystical Body of
Christ” and the “mystical Body of the Church” were used inter-
changeably; and the same “confusion of tongues,” as Bacon called
it, existed also in the secular sphere where notions such as Crown,
kingdom, body politic of either the realm or the king as King were
used interchangeably and often inefficiently distinguished.#’ In
those ambiguities—increased by the fact that the king actually
became the head of the mystical body of the Ecclesia Anglicana—
the terminological peculiarity of stressing the two bodies of the
king, and not, for example, the two persons (as was the custom of
Italian jurists), may have its roots.
~ In a more technical sense it would appear that a fusion, and an
indeed pardonable confusion, of Crown and Dignity was at the
bottom of the legal fiction of the “King as Corporation” or as
“Corporation sole.” The Crown, we recall, was interpreted often
enough in mediaeval England as a composite body made up of
the parliamentary estates with the king as their head.*** The same
parliamentary estates together with the king formed, however, in
other respects-also the “body politic and mystical” of the realm—
or, as the French called it, the “body civil and mystical,”+»® Hence,
427 See Bacon, Post-nati, 651: “Some say . . . to the Law, some to the crown,
some to the kingdom, some to the body politic of the king: so there is a confusion
of tongues amongst them, as it commonly cometh to pass in opinions that have

their foundations in subtlety and imagination of man'y wit, and not in the ground
of nature,”

428 Above, nosaGB8ff. See, for the estates, Chrimes, Constitutional! Idess, 1168,

esp.1e3, the Parliamentary Sermon of Bishop Russel, in 1483, who identifies re-
peatedly the “politike body of Englonde” with the “iii estates as principalle membres
undir oone hede.”

420 The identification of estates and king with the corpus civile ef mysticum is
found time and again as an expression of French constitutionalism; see, eg., Jean
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ﬂ Crown and body politic of the realm frefgluently ha.d their chief
4 mponents in common, With this organic-corporational concept
. C? Cgown and body politic, however, there interfered the concept
25 Dignity, that is, of a “corporation by su(.:cession.” ‘Whereas tie
f- crown could appear “corporate” because it encompassed all the

members of the body politic living at the same tin}e, t-he Dignity
was 2 Phoenix-like one-man corporation encompassing in the pres-
ent bearer of the Crown the whole genus, the past and future
incumbents of the royal Dignity. What apparently h_al;_)pen‘ed was
that the English jurists failed to make a clear-cut d1st1¥1ct1_or_1 be-
tween the corporate body of the Crown and the supra-md.lwdual
personage of the Dignity, and instead equated each w:th the
body politic—tempted perhaps by the current form-ula Crown
and Dignity royal.” That is to say, they_ fused two dlfff:rent con-
cepts of the current corporational doctrines: the orga_mc and the
successional. And from this fusion of ar number of 1nter:'e1.ate’d
corporational concepts there originated, it seems, l,)’()th the “King’s
body politic” and the king as a “corporation so-le.

This assumption is not contrary to what Maltlanfi put fc,),rth 50
ingeniously when he derived the English “co_rporlano-n sole” from
the model of the persona, the parson, who in his village church
was the only priest and who, with regard to the landed property
of his prebend, took the place of the corporate cathedral chapters
or monastic communities in their relation to church property.
It is certainly correct to say that the model of the parson had sub-
sidiary effects in conceiving of the king as a corporation sole, and
Maitland struck with his pun at the very root of th.e pro,blem when
he joked about the king who had been “parsonified.” However,
the common basis of both parson and king was probably th.e
Dignitas, which, in the case of the king, was fused with the organic
body politic whose head he wa&-con:ltparable rather to abbots
and bishops who were also both Dignities and heads of corp?r_atﬁ
bodies. Hence, it was said that every abbot was a “body pol1t1c.,
and when Coke referred to the ‘“mystical body” of an abbot in

L i hia

)
|
i

Fortissima ,ad corpus tuum misticum, gquod est regal_is policia, defendindlt];;t
{follow the other two estates). Also Terre Rouge, Coquille, and others make ha
identification; Church, Constitutional Thought, zg,n.20; 278,n.16, and é;assug. 6)e
expression corpus politicurn is not completely absent (see, eg., Church, 278,n.16),

but corpus civile seems to prevail in France, whereas it is hardly found in England.
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order to explain the meaning of the king's “body politic,” he
merely referred to another, though similar, confusion between
corpus mysticum and Dignitas, which was current as early as the
fifteenth century.#° It appears that Blackstone was, after all, not
quite wrong when he boasted that the idea of corporations, which
he derived from the Romans, had been considerably refined and
improved “according to the usual genius of the English nation,”
especially what concerns “sole corporations, consisting of one per-
son only, of which the Roman lawyers had no notion.”*

Legal speculation of the thirteenth and fourteenth centuries,
for the sake of interpreting the nature of Dignitas, introduced a
simile which, being individual and species at the same time, ap-
peared as a prefiguration of the corporation sole: the mythical
bird Phoenix. To what extent these characteristics had validity
in theological thought as well is a question which shall not be
raised here. However, it should not be forgotten that a genuine
corporation sole has actually existed, even “historically,” if we
may say so. It existed in Adam, the first man, who being the then
only existing man was at the same time individual and the
totality of the then existing genus humanum. He was at once man
and mankind. In order to recognize, however, some of the impli-
cations Jlinked with the myth of Adam, we had best entrust our-
selves to the guidance of Dante.

430 See above, nos.g11 and g1z,
431 Blackstone, Commentaries, 1,c.18, p.46g; above, Introd., n,




